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Appeals 

 
Bullard v. Blue Hills Bank, --- U.S. ----, 135 S.Ct. 1686  (May 4, 2015)  

Issue:  Is an order denying confirmation of a chapter 13 plan a "final" order and 

therefore appealable?         

Holding:  No. 

Blixseth v. Yellowstone Mountain Club LLC  (In re Blixseth),  796 F. 

3d 1004 (9th Cir. August 2015)  
 

Issue:   Does the debtor and his attorney deserve to be sanctioned here for a 

frivolous appeal?   

Holding:   Yes, Fed. R. App. P. 38; 28 U.S.C. § 1927. 

Sahagun v. Landmark Fence Company, Inc.  (In re Landmark Fence 

Company, Inc.),  801 F. 3d 1099 (9th Cir. September, 2015)  
 

Issue:   Is the district court's order on appeal which remands the case back to the 

bankruptcy court for further fact findings a "final order"?     

Holding:   No, and therefore the circuit court has no jurisdiction.  Appeal 

dismissed.         

JPMCC 2007-C1 Grasslawn Lodging, LLC v.  Transwest Resort 

Properties Incorporated  (In re Transwest Resort Properties 

Incorporated),  791 F. 3d 1140 (9th Cir. Sept 2015)  
 

Issue:   Did the District Court err when it dismissed this appeal on the basis that 

it is equitably moot?   

Holding:   Yes, "Because it would be possible to devise an equitable remedy to 

at least partially address the lender’s objections without unfairly impacting third 

parties or entirely unraveling the plan, we hold that the lender’s objections are 

not equitably moot and should be considered on appeal."     
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Attorneys Fees 

 

Baker Botts LLP v. Asarco LLC, --- U.S. ----, 135 S.Ct. 2158  (June 

15, 2015)  

Issue:  May a court award reasonable fees to a chapter 11 debtor's counsel for 

defending against objections to its fee application?       

Holding:  No, the American Rule applies. 

Penrod v. AmeriCredit Financial Services, Inc. (In re Penrod),  802 F. 

3d 1084 (9th Cir. October 2015)  
 

Issue:   "We are asked to decide whether a debtor who prevails in a contract 

dispute on the basis of federal bankruptcy law may recover reasonable 

attorney’s fees under California Civil Code § 1717."   

Holding:   Yes.       

 

Automatic Stay 

America's Servicing Company v. Schwartz-Tallard (In re Schwartz-

Tallard),  803 F. 3d 1095 (9th Cir. October 2015)  
 

Issue:   Does section 362(k) "authorize[] an award of all attorney’s fees 

reasonably incurred to remedy a stay violation, including fees incurred in 

prosecuting the damages action"?  "Did Congress intend to authorize recovery 

of attorney’s fees incurred in litigation for one purpose (ending the stay 

violation) but not for another (recovering damages)?"  

Holding:   Yes to the first question, no to the second.  "We see nothing in the 

statute that suggests Congress intended to cleave litigation-related fees into two 

categories, one recoverable by the debtor, the other not."       

Eden Place, LLC v. Perl (In re Perl),  --- F. 3d --- (9th Cir. January 6, 

2016)  
 

Issue:   Where the state unlawful detainer court has issued a judgment for 

possession, is the debtor and the estate "completely divested of all legal and 
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equitable possessory rights that would otherwise be protected by the automatic 

stay"?   

Holding:   Yes.       

Lakhany v. Khan  (In re Lakhany), 538 B.R. 555 (9th Cir. BAP Sept, 

2015)  
 

Issue:   Did the court properly grant relief from stay here allowing the creditor 

to proceed against the debtor in state court?    

Holding:    No, but the BAP affirmed on a completely different theory.  Here 

there was no stay as the discharge had already been entered.       

 

Avoidance Actions 

Rund v. Bank of America Corporation (In re EPD Investment 

Company, LLC), 523 B.R.680  (9th Cir. BAP  January, 2015)  
 

Issue:   Can a trustee reach back and avoid fraudulent conveyances where the 

transfer was seven years before the bankruptcy case was filed, or only seven 

years before the complaint was filed as provided under California law?   

Holding:   Seven years from the petition date.                          

Ezra v. Seror (In re Ezra), 537 B.R. 924 (9th Cir. BAP Sept, 2015)  
 

Issue:   Did the trustee here establish actual fraud sufficient to set aside a 

fraudulent conveyance?   Was the statute of limitations defense overcome when 

the action was filed more than four years after the transfer and more than one 

year after the trust deed was recorded?    

Holding:    Yes and yes, "the one-year period under Cal. Civ. Code § 

3439.09(a)’s discovery rule does not commence until the plaintiff has reason to 

discover the fraudulent nature of the transfer."      
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Golden v. Clay Lacy Aviation, Inc. (In re Aletheia Research and 

Management, Inc. )(Unpublished) 2:12-47718-BR, Adv. No. 14-01735 

(9th Cir. BAP Dec 2015)  
 

Issue:   Did the court err here in dismissing the trustee's complaint to avoid a 

fraudulent conveyance?    

Holding:    Yes.             

 Judge Barry Russell, Central District of California   

 

 

 

Chapter 13 

 

Harris v. Viegelahn, --- U.S. ----, 135 S.Ct. 1829  (May 18, 2015)  

Issue:  When a chapter 13 debtor converts the case to chapter 7, to whom 

should the chapter 13 trustee turn over any funds she is holding at the time, the 

debtor or the debtor's creditors?       

Holding:  "We conclude that postpetition wages must be returned to the debtor." 

HSBC Bank USA v Blendheim  (In the Matter of Blendheim),  803 F. 

3d 477 (9th Cir. Sept 2015)  
 

Issue:   "[B]y making Chapter 20 debtors like the Blendheims ineligible for a 

discharge, [did] Congress also render[] them ineligible for Chapter 13’s lien-

voidance mechanism?   

Holding:   No.     

Schlegel v. Billingslea (In re Schlegel), 526 B.R.333  (9th Cir. BAP 

February, 2015)  
 

Issue:   Is a chapter 13 debtor required only to make the payments required 

under the plan for the time period set forth in the plan, or also to actually pay 

the percentage indicated in the plan to unsecured creditors?     

Holding:   The debtors must pay the percentage indicated to unsecured 

creditors.                          
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Bronitsky v. Bea (In re Bea), 533 B.R. 283 (9th Cir. BAP May, 2015)  
 

Issue:   Where the debtor's chapter 13 plan does not offer adequate protection to 

a secured creditor as required by the code,  may the plan be confirmed anyway 

on the basis that the creditor did not object?     

Holding:    Yes, the requirement of adequate protection is not a "self-executing" 

requirement of the bankruptcy code.   

Boukatch v. MidFirst Bank (In re Boukatch), 533 B.R. 292 (9th Cir. 

BAP July, 2015)  
 

Issue:   May a chapter 13 debtor strip off a wholly unsecured secured claim 

when he is not entitled to a discharge in the case?     

Holding:    Yes.  Nothing in the code prevents it and plan language that 

provides for the strip is res judicata on the issue.     

Free v. Malaier (In re Free), --- B.R. ---, 2015 WL 9252592 (9th Cir. 

BAP Dec 2015)  
 

Issue:   Is a wholly  unsecured secured debt that has been discharged in a prior 

chapter 7 included with other unsecured debts to determine eligibility for 

chapter 13?   

Holding:    No.  The debt has been discharged therefore there is no unsecured 

claim.               

 

Chapter 11 Issues 

Maston v. Salamon (In re Salamon), 528 B.R. 171 (9th Cir. BAP 

April, 2015)  
 

Issue:   Does section 1111(b), which treats a secured creditor's non-recourse 

lien as recourse, apply where the creditor's lien is extinguished in a foreclosure 

sale during the chapter11?     

Holding:    No.  Section 1111(b) does not apply unless the creditor has a lien on 

property of the estate at the time of the objection.        
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Claims – Objections 

 

Reliance Steel & Aluminum Co v. Locklin (In re Locklin) 

(Unpublished) Bk. No. 13-24951 (9th Cir. BAP Dec 2015)  
 

Issue:   Did the court err here when it sustained an objection to a proof of claim 

on the basis that the response to the objection contained no evidence?      

Holding:    Yes, the proof of claim contained sufficient evidence to create an 

issue of material fact which required an evidentiary hearing to resolve. 

Pensco Trust Company v. Tristar Esperanza Properties, LLC (In re 

Esperanza Properties, LLC,  782 F. 3d 492  (9th Cir. April 2015)  
 

Issue:   Is the claim here subject to mandatory subordination under section 

510(b)? 

Holding:   Yes, the "claim is one for 'damages arising from the purchase or sale' 

of that security" and must therefore be subordinated to the other unsecured 

creditors.   

 

Discharge and Dischargeability 

Northbay Wellness Group, Inc. v. Beyries,  789 F. 3d 986  (9th Cir. 

April 2015)  
 

Issue:   Did the court err in dismissing a non-dischargeability complaint against 

a debtor attorney by holding that the plaintiff-creditor had unclean hands?   

Holding:   Yes, the court must balance the "wrongdoings" and the attorney's 

wrongdoing here, misappropriation, "was much worse" than the plaintiff. 

Double Bogey L.P  v. Enea  (In re Enea),  794 F. 3d 1047 (9th Cir. 

July 2015)  
 

Issue:   Can a debtor "be considered a 'fiduciary' under Section 523(a)(4) 

solely" because he is the alter ego of an entity which is a fiduciary?   

Holding:   No, “the fiduciary relationship must be one arising from an express 

or technical trust that was imposed before and without reference to the 

wrongdoing that caused the debt.”       
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Bos v. Board of Trustees  (In re Bos),  795 F. 3d 1006 (9th Cir. July 

2015)  
 

Issue:   Does the failure of an employer corporation to pay required 

contributions to a union trust fund make the individual owner a fiduciary, 

sufficient to establish defalcation by a fiduciary?   

Holding:   No, “the act of wrongdoing that created the debt cannot be the same 

act that gives rise to the fiduciary relationship.”       

Institute of Imaginal Studies dba Meridian University v. Christoff (In 

re Christoff), 527 B.R.624 (9th Cir. BAP March, 2015)  
 

Issue:   Is the student loan here, made by a for-profit school, dischargeable?     

Holding:    Yes, where the lender is neither a governmental unit nor a nonprofit 

institution, nor was the debt a 'qualified education loan' as defined by the 

Internal Revenue Code.  The debt must therefore be "for funds received" and 

none where actually received here.    

Mahakian v. William Maxwell Investments, LLC (In re Mahakian), 

529 B.R. 268 (9th Cir. BAP April, 2015)  
 

Issue:  Is a debt not discharged because of lack of notice to the creditor under 

523(a)(3) when the debtor files a proof of claim for the creditor and then seeks 

approval of the late filing as excusable neglect?     

Holding:    Yes - it is not discharged.  The plain language of 523(a)(3) makes 

the unscheduled and unnoticed debt non-dischargeable.      

Heers v. Parsons (In re Heers), 529 B.R. 734 (9th Cir. BAP April, 

2015)  
 

Issue:   Did the clearly reckless conduct here arise to a "defalcation" by a 

fiduciary and thus a non-dischargeable debt?     

Holding:    Yes.      

Elliott v. Weil (In re Elliott), --- B.R. --- (9th Cir. BAP April, 2015)  
 

Issue:   Does the bankruptcy court have subject matter jurisdiction to revoke the 
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discharge when the complaint to revoke the discharge is filed more than one 

year after the discharge is entered?     

Holding:    No.  "Section 727(e) is a non-waivable statute of repose." 

Plyam v. Precision Development, LLC (In re Plyam), 530 B.R. 456 

(9th Cir. BAP May, 2015)  
 

Issue:   Does a California state court judgment that awards punitive damages 

establish willful and malicious injury?  Was there an express trust here?     

Holding:    No and No. 

Grenier v. Roback  (In re Grenier), (unpublished) (9th Cir. BAP 

June, 2015)  
 

Issue:   Did the state court statement of decision provide a sufficient showing by 

itself that the "financial elder abuse" claim under California law was willful and 

malicious injury and therefore non-dischargeable?     

Holding:    No, at least not sufficient for summary judgment.     

 

Exemptions 

 

Whatley v. Stijakovich-Santilli (In re Stijakovich-Santilli), 542 B.R. 

245 (9th Cir. BAP Dec 2015)  
 

Issue:   Was the trustee's objection to the debtor's homestead exemption too late 

under the facts here?   

Holding:    No, the facts establish that the debtor fraudulently asserted the claim 

of exemption pursuant to FRBP 4003.      
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Other 

 

Wellness International Network Ltd v. Sharif, --- U.S. ----, 135 S.Ct. 

1932  (May 26, 2015)  

Issue:  "This case presents the question whether Article III allows bankruptcy 

judges to adjudicate [claims for which litigants are constitutionally entitled to 

an Article III adjudication] with the parties’ consent"?       

Holding:  "We hold that Article III is not violated when the parties knowingly 

and voluntarily consent to adjudication by a bankruptcy judge."  The Supreme 

Court remanded to the 7th Circuit to determine whether the consent here was 

"knowing and voluntary." 

 

Bank of America v. Caulkett, --- U.S. ----, 135 S.Ct. 1995  (June 1, 

2015)  

Issue:  May a chapter 7 debtor strip off a wholly unsecured secured claim 

pursuant to §506(d)?       

Holding:  No based on the previous ruling in Dewsnup. 

Davis v. U.S. Bank N.A. (In re Davis),  778 F. 3d 809 (9th Cir. Feb 

2015)  
 

Issue:   For eligibility purposes in chapter 12, must the debtor include the 

unsecured portion of previously discharged secured debts ?                  

Holding:   Yes, especially when her schedules included them..               

Tamm v. United States Trustee (In re Hokulani Square, Inc. ),  776 F. 

3d, 1083 (9th Cir. Jan, 2015)  
 

Issue:   Where the chapter 7 trustee sells property at an auction to a secured 

creditor who credit bids, is the trustee entitled to compensation based on the 

amount of the sale?                  

Holding:   No.  There is no "moneys disbursed or turned over in the case." 

 



12 

© M. Jonathan Hayes 2016 

 

Dreyfuss v. Cory (In re Cloobeck),  788 F. 3d 1243  (9th Cir. June 

2015)  
 

Issue:   Did the court err in approving the chapter 7 trustee's final report when 

the trustee disclosed that he had previously paid taxes as an administrative 

expense without setting a hearing and getting approval from the court first?   

Holding:   Yes, the report should not have been approved.  

Hughes v. Tower Park Properties LLC  (In the Matter of:  Tower 

Park Properties LLC),  803 F. 3d 450 (9th Cir. Sept 2015)  
 

Issue:   Is the beneficiary of a trust here a "party in interest" and therefore 

entitled to object to a settlement agreement between the debtor and the trust?   

Holding:   No, "at least where his interests are adequately represented by a 

party-in-interest trustee."     

Partida v. U.S. Dept of Justice (In re Partida), 531 B.R. 811 (9th Cir. 

BAP May, 2015)  
 

Issue:   Does the enforcement provisions of the Mandatory Victims Restitution 

Act trump the Bankruptcy Code and allow the government to garnish the 

debtor's paycheck notwithstanding a confirmed chapter 13 plan?     

Holding:    Yes, by the plain language of the MVRA.   

Pham v. Golden (In re Pham), 536 B.R. 424 (9th Cir. BAP Sept, 2015)  
 

Issue:   Do local rules 1001-1(f), 7026-1(c), and 9011-3 permit the court to 

sanction a non-party for discovery abuses?     

Holding:    No, those rules apply to parties, not non-parties.     

Franklin High Yield Tax-Free Income Fund v. City of Stockton (In re 

City of Stockton), 542 B.R. 261 (9th Cir. BAP Dec 2015)  
 

Issue:   Did the bankruptcy court properly confirm the chapter 9 plan of the City 

of Stockton?    

Holding:    Yes, and in any event, the appeal is equitably moot           
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Fear v. US Trustee (In re Ruiz), 541 B.R. 892 (9th Cir. BAP Dec 2015)  
 

Issue:   Did the bankruptcy court properly reduce the chapter 7 trustee's fees 

here?   

Holding:    No, there must be extraordinary circumstances to reduce the fees 

below the statutory amount in section 326.             

Good v. Daff (In re Swintek), --- B.R. ---, 2015 WL 9285723 (9th Cir. 

BAP Dec 2015)  
 

Issue:   Does section 108(c) apply to extend the one-year life of an ORAP lien?   

Holding:    Yes.             

McKnew v. Wilson (In re Wilson),  (unpublished) 2:12-bk-16195-RK  

Adv. No. 2:12-ap-01317-RK, (Bkrtcy, C. D. Ca. July, 2015 Kwan.J.)   
 

Issue:   Must the debtor answer questions posed here by judgment creditors 

even though he believes that the answer will incriminate him and therefore may 

not be compelled under the 5th amendment?                    

Holding:   Yes.  The questions by themselves do not appear to implicate crimes.          

 

Property of the Estate 

Frealy v. Reynolds,  779 F. 3d 1028  (9th Cir. March 2015)  
 

Issue:   When a chapter 7 debtor has the immediate right to a distribution from a 

spendthrift trust, does California law permit the trust to take that portion which 

is not reasonably necessary to his support or only 25%? 

Holding:   The 9th Circuit "certified the question" to the California Supreme 

Court and ordered the parties to advise it when that court resolves the issue.   

MacKenzie v. Neidorf (In re Neidorf), 534 B.R. 369 (9th Cir. BAP 

July, 2015)  
 

Issue:   Is a post-chapter 7 petition payment made to a debtor by Bank of 
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America as part of a national settlement between the bank and bank regulators, 

property of the chapter 7 estate?     

Holding:    No, or at least here the trustee did not establish that it was.     

Goldstein v. Stahl (In re Goldstein), 526 B.R. 13 (9th Cir. BAP 

March, 2015)  
 

Issue:   Did the debtors' claims against their mortgage lender for alleged 

violations of prepetition loan modification efforts arise prepetition or 

postpeition?     

Holding:   Prepetition.  "[A] cause of action accrues upon the occurrence of the 

last element essential to the cause of action.'  Therefore, if a claim 'could have 

been brought,' it has accrued."                             

 

Taxes 

Los Angeles County Treasurer and Tax Collector v. Mainline 

Equipment, Inc.  (In re Mainline Equipment, Inc. ), 539 B.R. 165 (9th 

Cir. BAP Sept, 2015)  
 

Issue:   May a personal property tax lien in California be avoided as a statutory 

lien under Section 545(2)?    

Holding:    Yes.         

Carpenter v. Montana Dept of Labor  (In re Carpenter ), 540 B.R. 

691 (9th Cir. BAP Nov 2015)  
 

Issue:   Where an individual debtor is personally liable for a corporate excise 

tax, is the liability a priority debt of the individual under Section 507?    

Holding:    Yes.         

Jackson v. United States (In re Jackson ), 541 B.R. 887 (9th Cir. BAP 

Dec 2015)  
 

Issue:   Is the IRS required to amend its POC within 60 days after the return is 
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filed when the return was not filed within the time limits set forth in section 

502(b)(9)?    

Holding:    No.  The deadline in 502(b)(9) and FRBP 3002 does not apply to an 

amended POC when the original POC provided "fair notice" that the POC 

would be amended later.           

United States v. Martin (In re Martin), --- B.R. ---, 2015 WL 9252590 

(9th Cir. BAP Dec 2015)  
 

Issue:   Where the debtors filed their tax returns after the IRS prepared and filed 

their "returns," are the debtors' returns sufficient to meet the requirement that 

the returns be filed two years before the petition and thus the tax was 

discharged?   

Holding:    Yes according to the bankruptcy court, maybe according to the 

BAP.             
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Supreme Court Cases 

2015 
by M. Jonathan Hayes   5 cases 8-15-2015 

   

 

Bullard v. Blue Hills Bank, --- U.S. ----, 135 S.Ct. 1686  (May 4, 2015)  

Issue:  Is an order denying confirmation of a chapter 13 plan a "final" order and 

therefore appealable?         

Holding:  No.     

Justice Roberts for 9-0 court 

The chapter 13 debtor's plan here proposed to bifurcate a secured debt.  Roberts 

says, "The Bank (no surprise) objected to the plan and, after a hearing, the 

Bankruptcy Court declined to confirm it."  The bankruptcy court ruled that the 

secured portion of the debt must be paid in full over the plan period.  "The 

[First Circuit] BAP concluded that the order denying plan confirmation was not 

final because Bullard was 'free to propose an alternate plan.'”  It however 

granted leave to appeal an interlocutory order "because the confirmation dispute 

involved a 'controlling question of law . . . as to which there is substantial 

ground for difference of opinion,' and 'an immediate appeal [would] materially 

advance the ultimate termination of the litigation.'”  On the merits, the BAP 

agreed with the bank.  The First Circuit dismissed the appeal for lack of 

jurisdiction since the order was not final saying "because the BAP had not 

certified the appeal under §158(d)(2), the only possible source of Court of 

Appeals jurisdiction was §158(d)(1), which allowed appeal of only a final order 

of the BAP." 

 

The Supreme Court affirmed.  "In ordinary civil litigation, a case in federal 

district court culminates in a 'final decisio[n],' 28 U. S. C. §1291, a ruling 'by 

which a district court disassociates itself from a case.'”  This works a little 

differently in bankruptcy.  "A bankruptcy case involves 'an aggregation of 

individual controversies,' many of which would exist as stand-alone lawsuits 

but for the bankrupt status of the debtor."  "Accordingly, 'Congress has long 

provided that orders in bankruptcy cases may be immediately appealed if they 

finally dispose of discrete disputes within the larger case.'”  This applies to 

confirmation of a plan.  "Confirmation has preclusive effect, foreclosing 

relitigation of 'any issue actually litigated by the parties and any issue 

necessarily determined by the confirmation order.'”  The Solicitor General 

seemed to argue that resolution of any contested matter is a final order which 
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the court rejected.  The debtor argued that he was now forced to propose a 

different plan without review of the previous plan.  The court responded that 

there are procedures to deal with that.  The BAP could have certified the appeal 

even though it is not final.  It did not do that.       

 

 

 

Harris v. Viegelahn, --- U.S. ----, 135 S.Ct. 1829  (May 18, 2015)  

Issue:  When a chapter 13 debtor converts the case to chapter 7, to whom 

should the chapter 13 trustee turn over any funds she is holding at the time, the 

debtor or the debtor's creditors?       

Holding:  "We conclude that postpetition wages must be returned to the debtor."   

Justice Ginsburg for 9-0 court 

The chapter 13 debtor here converted his case to chapter 7 about a year and a 

half after the plan was confirmed.  At the time of conversion, the chapter 13 

trustee was holding $5,500 which came from debtor's "postpetition wages."   

The trustee distributed the funds to the creditors and the debtor objected.  All 

parties agreed the funds did not belong to the chapter 7 estate based on section 

348.  The bankruptcy court ordered the funds turned over to the debtor and the 

district court affirmed.  The 5th Circuit reversed.   

 

The Supreme Court reversed the 5th Circuit.  Absent a finding of bad faith, 

"§348(f)(1)(A) provides that in a case converted from Chapter 13, a debtor’s 

postpetition earnings and acquisitions do not become part of the new Chapter 7 

estate."  No one argued here that there was bad faith.  If Congress permitted the 

funds to go the chapter 7 trustee, he presumably would distribute the funds to 

the creditors.  "Allowing a terminated Chapter 13 trustee to disburse the very 

same earnings to the very same creditors is incompatible with that statutory 

design."  Plus Congress intended to make bad faith a penalty.  Again, giving the 

funds to the creditors penalizes every converting debtor.   

 

The trustee argued that she was bound by the confirmed plan which required 

giving the funds pursuant to the plan.  "The moment a case is converted from 

Chapter 13 to Chapter 7, however, the Chapter 13 trustee is stripped of 

authority to provide that 'service.' §348(e)."  "Viegelahn, by then the former 

Chapter 13 trustee, lacked authority to distribute 'payment[s] in accordance with 

the plan.' §1326(a)(2); see §348(e)."  The trustee argued that she was required 

to "wind-up" the chapter 13 estate.  The court said, "Continuing to distribute 

funds to creditors pursuant to the defunct Chapter 13 plan is not an authorized 
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'wind-up' task," referencing FRBP 1019.  This result "follow[s] directly from 

Congress’ decisions to shield postpetition wages from creditors in a converted 

Chapter 7 case, §348(f)(1)(A), and to give Chapter 13 debtors a right to convert 

to Chapter 7 'at any time,' §1307(a)." 

 

 

 

Wellness International Network Ltd v. Sharif, --- U.S. ----, 135 S.Ct. 

1932  (May 26, 2015)  

Issue:  "This case presents the question whether Article III allows bankruptcy 

judges to adjudicate [claims for which litigants are constitutionally entitled to 

an Article III adjudication] with the parties’ consent"?       

Holding:  "We hold that Article III is not violated when the parties knowingly 

and voluntarily consent to adjudication by a bankruptcy judge."  The Supreme 

Court remanded to the 7th Circuit to determine whether the consent here was 

"knowing and voluntary." 

Justice Sotomayor for 6-3 court, Alito concurring, Roberts dissenting, Thomas 

dissenting 

The debtor here filed chapter 7.  The creditor filed a complaint in the 

bankruptcy court seeking denial of the discharge and declaratory relief that the 

debtor was the alter ego of a certain trust thereby making the assets of the trust, 

property of the estate.  "[The debtor] requested judgment in his favor on all 

counts of Wellness’ complaint and urged the Bankruptcy Court to 'find that the . 

. . Trust is not property of the [bankruptcy] estate.'”  The bankruptcy court 

ultimately entered judgment for the creditor on all counts.  The debtor appealed 

to the district court which held "that a Stern objection to a bankruptcy judge's 

authority to enter final judgment is waivable and that [debtor's] failure to raise it 

earlier constituted waiver, and affirmed the bankruptcy court's entry of default 

judgment."    

The 7th Circuit reversed saying that "structural interests" cannot be waived.  

Note: the 7th Circuit assumed but did not decide that the alter ego claim was a 

core matter. 

The Supreme Court reversed the 7th Circuit.  "[I]t is no exaggeration to say that 

without the distinguished service of these judicial colleagues [bankruptcy 

judges and magistrate judges], the work of the federal court system would grind 

nearly to a halt."  Discussing Commodity Futures Trading Comm’n v. Schor, 

the court says "Congress may make available a quasi-judicial mechanism 
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through which willing parties may, at their option, elect to resolve their 

differences.” "The option for parties to submit their disputes to a non Article III 

adjudicator [is] at most a “de minimis” infringement on the prerogative of the 

federal courts."  "[A]llowing Article I adjudicators to decide claims submitted 

to them by consent does not offend the separation of powers so long as Article 

III courts retain supervisory authority over the process.  

 

"[B]ankruptcy courts possess no free-floating authority to decide claims 

traditionally heard by Article III courts.  Their ability to resolve such 

matters is limited to 'a narrow class of common law claims as an 

incident to the [bankruptcy courts’] primary, and unchallenged, 

adjudicative function.'  'In such circumstances, the magnitude of any 

intrusion on the Judicial Branch can only be termed de minimis.'  

Finally, there is no indication that Congress gave bankruptcy courts the 

ability to decide Stern claims in an effort to aggrandize itself or humble 

the Judiciary. 

 

The court said that Stern is different because "Stern—like its predecessor, 

Northern Pipeline—turned on the fact that the litigant 'did not truly consent to' 

resolution of the claim against it in a non-Article III forum." 

 

"To hear the principal dissent tell it, the world will end not in fire, or ice, but in 

a bankruptcy court." 

As to the amount of consent required, the court said that it did not need to be 

express.  Implied consent is sufficient but it "must be ...knowing and 

voluntary."  In a footnote Justice Sotomayor chides courts, "[e]ven though the 

Constitution does not require that consent be express, it is good practice for 

courts to seek express statements of consent or nonconsent, both to ensure 

irrefutably that any waiver of the right to Article III adjudication is knowing 

and voluntary and to limit subsequent litigation over the consent issue." 

In his concurring opinion, Justice Alito says that the court should not decide 

how much consent is necessary.  "There is no need to decide that question here. 

In this case, respondent forfeited any Stern objection by failing to present that 

argument properly in the courts below." 

In his dissent, Justice Roberts says, "the serious constitutional question [is] 

whether private parties may consent to an Article III violation.  In my view, 

they cannot.  By reserving the judicial power to judges with life tenure and 

salary protection, Article III constitutes 'an inseparable element of the 

constitutional system of checks and balances'—a structural safeguard that must 

'be jealously guarded.'”  He points out that the court could probably decide this 
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case without getting to constitutional issues.  "At its most basic level, 

bankruptcy is 'an adjudication of interests claimed in a res.'”  In other words, 

the issue here is a core one which of course the bankruptcy court may decide.  

The bankruptcy court here is being asked to rule on something that is in the 

debtor's hands.  It is not a suit against someone else.  He added, at length,  

"The encroachment [on exclusivity of the Article III court's 

powers] at issue here may seem benign enough.  Bankruptcy judges are 

devoted professionals who strive to be fair to all sides, and litigants can 

be trusted to protect their own interests when deciding whether to 

consent.  But the fact remains that Congress controls the salary and 

tenure of bankruptcy judges, and the Legislature’s present solicitude 

provides no guarantee of its future restraint." 

"Ultimately, ... the structural protections of Article III are only 

as strong as this Court’s will to enforce them." 

In his dissent, Thomas agreed that alter ego here may be core and the decision 

should be limited to that.  He added, 

"I agree with THE CHIEF JUSTICE that individuals cannot 

consent to violations of the Constitution, but this principle has nothing 

to do with whose interest the violated provision protects.  Anytime the 

Federal Government acts in a manner inconsistent with the separation 

of powers, it acts in excess of its constitutional authority.  That 

authority is carefully defined by the Constitution, and, except through 

Article V’s amendment process, that document does not permit 

individuals to bestow additional power upon the Government." 

He went to great length thereafter to explain his differences with the majority 

opinion.   

 

 

Bank of America v. Caulkett, --- U.S. ----, 135 S.Ct. 1995  (June 1, 

2015)  

Issue:  May a chapter 7 debtor strip off a wholly unsecured secured claim 

pursuant to §506(d)?       

Holding:  No based on the previous ruling in Dewsnup. 

Justice Thomas for 9-0 court 
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The chapter 7 debtor here owned a home with two mortgages.  The value of the 

home was less than the amount owed on the second mortgage.  The debtor filed 

a motion to “'strip off '—or void—the junior mortgage liens under §506(d) of 

the Bankruptcy Code."  The bankruptcy court granted the motion.  The district 

court and the 11th Circuit Court of Appeals affirmed.  The three courts each 

said simply that they were bound by an earlier 11th Circuit decision.   

The Supreme Court reversed.  "§506(d) permits the debtors here to strip off the 

Bank’s junior mortgages only if the Bank’s 'claim”— generally, its right to 

repayment from the debtors, §101(5)—is 'not an allowed secured claim.'”  The 

parties agreed that the claim was "allowed" but not that it was "an allowed 

secured claim."  According to the opinion, §506(a) "suggests" that the claim is 

not an allowed secured claim.  But referencing Dewsnup, the court said, 

"Unfortunately for the debtors, this Court has already adopted a construction of 

the term 'secured claim' in §506(d) that forecloses this textual analysis."  In 

Dewsnup, "the Court concluded that if a claim 'has been ‘allowed’ pursuant to 

§502 of the Code and is secured by a lien with recourse to the underlying 

collateral, it does not come within the scope of §506(d).'"  "In other words, 

Dewsnup defined the term 'secured claim' in §506(d) to mean a claim supported 

by a security interest in property, regardless of whether the value of that 

property would be sufficient to cover the claim." 

The Court discussed the argument that here the lien was fully unsecured rather 

than the partially unsecured claim in Dewsnup.  "The debtors do not ask us to 

overrule Dewsnup, but instead request that we limit that decision to partially—

as opposed to wholly—underwater liens.  We decline to adopt this distinction."  

"Dewsnup considered several possible definitions of the term 'secured claim' in 

§506(d).   The definition it settled on—that a claim is 'secured' if it is 'secured 

by a lien' and 'has been fully allowed pursuant to §502,' does not depend on 

whether a lien is partially or wholly underwater." 

 

 

Baker Botts LLP v. Asarco LLC, --- U.S. ----, 135 S.Ct. 2158  (June 

15, 2015)  

Issue:  May a court award reasonable fees to a chapter 11 debtor's counsel for 

defending against objections to its fee application?       

Holding:  No, the American Rule applies.   

Justice Thomas for 6-3 court, Sotomayor concurring, Breyer dissenting 

Baker Botts was debtor's counsel in this chapter 11 case.  The debtor sued its 

parent company during the case and obtained a judgment for some $7 billion.  
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The plan paid all creditors in full.  Baker Botts filed a fee application seeking 

$120 million in fees.  Before the fee application could be approved, the parent 

managed to get control of the debtor and objected to the fees.  "After extensive 

discovery and a 6-day trial on fees," the bankruptcy court awarded the fees 

"plus a $4.1 million enhancement for exceptional performance.  The court also 

awarded the firms over $5 million for time spent litigating in defense of their 

fee applications."  The 5th Circuit reversed as to the fees for defending the 

application saying that the American Rule applies since section 330 does not 

expressly provide for the fees. 

The Supreme Court affirmed based on statutory textual analysis.  "We have 

recognized departures from the American Rule only in 'specific and explicit 

provisions for the allowance of attorneys’ fees under selected statutes.'”  

Section 330 permits fees for "reasonable compensation for actual, necessary 

services rendered."  "This text cannot displace the American Rule with respect 

to fee-defense litigation."  The language of the code "neither specifically nor 

explicitly authorizes courts to shift the costs of adversarial litigation from one 

side to the other—in this case, from the attorneys seeking fees to the 

administrator of the estate—as most statutes that displace the American Rule 

do."  The argument, that defending a fee app is "actual, necessary services 

rendered," is "too insubstantial to support a deviation from the American Rule. 

The open-ended phrase 'reasonable compensation,' standing alone, is not the 

sort of 'specific and explicit provisio[n]' that Congress must provide in order to 

alter this default rule."  Further the services were not for the benefit of the estate 

but solely for the benefit of the firm.   

In his dissent, Justice Breyer argues that "compensation for fee-defense work 'is 

properly viewed as part of the compensation for the underlying services in [a] 

bankruptcy proceeding.'   In my view, when a bankruptcy court determines 

'reasonable compensation,' it may take into account the expenses that a 

professional has incurred in defending his or her application for fees."   
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 Tamm v. United States Trustee (In re Hokulani Square, Inc. ),  776 

F. 3d, 1083 (9th Cir. Jan, 2015)  
 

Issue:   Where the chapter 7 trustee sells property at an auction to a secured 

creditor who credit bids, is the trustee entitled to compensation based on the 

amount of the sale?                  

Holding:   No.  There is no "moneys disbursed or turned over in the case."            

Appeal from BAP 

Kozinski, Fisher, Watford 

The chapter 7 trustee here sold real property of the estate.  The winning bidder 

was a secured creditor who credit bid at the auction.  Later, when the trustee 

sought compensation, he included the amount of the credit bid into the 

calculation.   The bankruptcy court allowed him the amount requested, the BAP 

reversed.   

The 9th Circuit affirmed the BAP.  "The bankruptcy court has discretion to 

award a trustee fees up to a cap that is calculated as a percentage of 'all moneys 

disbursed or turned over in the case by the trustee to parties in interest.'” 11 

U.S.C. § 326(a).  When an asset is sold via credit bid, is that "moneys disbursed 

or turned over in the case"?  No says the 9th Circuit.   

"In a credit bid transaction, the trustee turns property over to the 

creditor, and the creditor reduces the amount the estate owes him by the 

value of his bid. The only thing 'disbursed or turned over' by the trustee 

is the underlying property, in this case, a set of condominiums.  

However broadly we define 'moneys,' the term can’t be expansive 

enough to encompass real estate, which is about as far from a 'medium 

of exchange' as one can get."  

"Congress elected to restrict the trustee’s maximum compensation 

using the narrow term 'moneys,' as opposed to a broader term such as 
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'property' or 'assets,' and we must 'assume that the legislative purpose is 

expressed by the ordinary meaning of the words used.'”            

 

Davis v. U.S. Bank N.A. (In re Davis),  778 F. 3d 809 (9th Cir. Feb 

2015)  
 

Issue:   For eligibility purposes in chapter 12, must the debtor include the 

unsecured portion of previously discharged secured debts ?                  

Holding:   Yes, especially when her schedules included them..               

Appeal from BAP (Kirscher Markell Dunn) 

Susan Graber 

The debtor here filed a chapter 7 in 2010 and received a discharge.  In 2011 she 

filed a chapter 12.   The bankruptcy court dismissed the case on the ground that 

her debts were $4.1 million which exceeded the chapter eligibility limits of 

$3,792,650 of "aggregate debts."  The debtor argued that the court should not 

include the unsecured portion of her secured debts because those debts were 

discharged in the earlier case.  The BAP affirmed. 

The 9th Circuit affirmed.  It said that the concept of claim is very expansive and 

that a claim or debt is "an enforceable obligation against either the debtor or the 

debtor’s property."  The concept of claim includes "any right to an equitable 

remedy giving rise to a right of payment.  A creditor retains a right to payment, 

enforceable in rem, on the unsecured portion of a loan for which in personam 

liability may have been discharged."  The court also referred to Scovis saying 

that the determination of the amount of debt should come from the debtor's 

schedules "checking only to see if the schedules were made in good faith."  

Here the debtor's schedules show an aggregate debt of $4.1 million.   

 

Frealy v. Reynolds,  779 F. 3d 1028  (9th Cir. March 2015)  
 

Issue:   When a chapter 7 debtor has the immediate right to a distribution from a 

spendthrift trust, does California law permit the trust to take that portion which 

is not reasonably necessary to his support or only 25%? 
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Holding:   The 9th Circuit "certified the question" to the California Supreme 

Court and ordered the parties to advise it when that court resolves the issue.   

Appeal from BAP 

Per Curiam 

The debtor here is the beneficiary of a trust created by his father.  The trust has 

a spendthrift clause.  The trust provided that the debtor is to receive $250,000 

within 30 days after his father died.  When his father died, the debtor filed 

chapter 7 the next day.  The debtor argues that under California law, the trustee 

is entitled to only 25% of "distributions of principal 'due and payable."  The 

"bankruptcy trustee argued that [California law] allows the bankruptcy estate to 

reach any amount of [debtor's] trust interest not deemed necessary for his 

education and support."  The bankruptcy court ruled for the debtor saying that 

Cal. Prob. Code § 15306.5 "establishes an 'absolute maximum cap on what is 

recoverable by a judgment creditor at 25 percent.'”  A divided BAP affirmed 

saying that allowing the trustee or creditors to seize all or most of the trust 

assets “effectively eviscerate[s][] the spendthrift protection."  It also pointed out 

that some creditors have "greater rights to a beneficiary’s interest in order to 

satisfy their claims.”  Allowing any creditor to seize the whole res "would run 

counter to this policy."  The dissent in the BAP argued that California law could 

not have intended that a person could receive a huge inheritance that he does 

not need for his support "in preference to the legitimate claims of his creditors.”    

The 9th Circuit certified the question to the California Supreme Court.  It said: 

"The answers to these questions have significant ramifications, not just 

for the immediate parties, but for the administration of all spendthrift 

trusts in California.  As it currently stands, the Probate Code is subject 

to two vastly different readings: one giving creditors unfettered access 

to a beneficiary’s interest in the trust, and another restricting creditors’ 

access to 25 percent.  We are reluctant to decide which reading prevails 

without the authoritative guidance of the California Supreme Court.  

We therefore ask the Court to exercise its discretion and decide the 

appropriate degree to which creditors may access spendthrift trusts." 
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Pensco Trust Company v. Tristar Esperanza Properties, LLC (In re 

Esperanza Properties, LLC,  782 F. 3d 492  (9th Cir. April 2015)  
 

Issue:   Is the claim here subject to mandatory subordination under section 

510(b)? 

Holding:   Yes, the "claim is one for 'damages arising from the purchase or sale' 

of that security" and must therefore be subordinated to the other unsecured 

creditors.   

Appeal from BAP (Pappas Klein Dunn) 

Judge John Owens 

"In 2005, [Jane] O’Donnell paid $100,000 for an approximately 15 percent 

membership interest in Tristar [the debtor here], a single-asset real estate 

company.  In July 2008, O’Donnell exercised her right to withdraw from the 

LLC, and Tristar elected to purchase her membership interest based on the 

valuation procedure of the operating agreement."  When the parties could not 

agree on a value, litigation ensued resulting in a judgment to O'Donnell for 

$410,000 which the Debtor did not pay.  It filed chapter 11 in 2011.  The debtor 

asked the court to equitably subordinate the claim under section 510(b).  The 

court agreed and the BAP affirmed saying that “the claim is so firmly rooted in 

O’Donnell’s equity status that subordination is mandatory.” 

The 9th Circuit affirmed.   11 U.S.C. § 510(b) provides for mandatory 

subordination of  “for damages arising from the purchase or sale” of “a security 

of the debtor."  "O’Donnell insists that her claim is not for damages, but for a 

fixed, admitted debt.  The term 'damages,' she argues, implies some sort of 

actionable wrongdoing that is lacking from her claim against Tristar: that is, 

'[d]amages are given as a compensation . . . for an injury actually received.'” 

She argued that this is simply a contract debt.  She argued that she did not seek 

damages but only a "determination of the fair market value of her membership 

interest."  The 9th Circuit said, "Congress sought to subordinate claims, 

whether liquidated or not, that unfairly shift to creditors risks associated with 

stock ownership." 

"The critical question for purposes of § 510(b), then, is not whether the 

claim is debt or equity at the time of the petition, but rather whether the 

claim arises from the purchase or sale of a security.  The claim must be 

subordinated if there is a sufficient “nexus or causal relationship 

between the claim and the purchase” or sale of securities." 
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The 9th Circuit commented in a footnote that it might be possible that a claim is 

so "old and cold" that it is not subject to subordination.  This means a debt that 

the entity has treated the claim as a debt on its financial statements for a long 

time.  Here the debtor never treated the claim as debt.    

  

Northbay Wellness Group, Inc. v. Beyries,  789 F. 3d 986  (9th Cir. 

April 2015)  
 

Issue:   Did the court err in dismissing a non-dischargeability complaint against 

a debtor attorney by holding that the plaintiff-creditor had unclean hands?   

Holding:   Yes, the court must balance the "wrongdoings" and the attorney's 

wrongdoing here, misappropriation, "was much worse" than the plaintiff.   

Appeal from District Court 

Judge Michelle Friedland 

Northbay "operated as a California medical marijuana dispensary."  "Michael 

Beyries served on the Northbay board of directors and received $5,000 per 

month to act as its attorney."  It also gave him $25,000 "as a legal defense trust 

fund," for use if someone was arrested.  At some point Beyries resigned his 

position and "absconded" with the funds.  Northbay sued Beyries in state court 

and got a judgment for $350,000.  Beyries then filed chapter 7.  Northbay filed 

a non-dischargeability action under 523(a)(4) against him.  The bankruptcy 

court dismissed the complaint saying that although the debt was "ordinarily" 

non-dischargeable, "the doctrine of unclean hands precluded any judgment for 

Northbay because Northbay created the trust fund using the proceeds of illegal 

marijuana sales."  The district court affirmed. 

The 9th Circuit reversed.  "The Supreme Court has emphasized, ***, that the 

doctrine of unclean hands 'does not mean that courts must always permit a 

defendant wrongdoer to retain the profits of his wrongdoing merely because the 

plaintiff himself is possibly guilty of transgressing the law.'”   "Rather, 

determining whether the doctrine of unclean hands precludes relief requires 

balancing the alleged wrongdoing of the plaintiff against that of the defendant, 

and 'weigh[ing] the substance of the right asserted by [the]  plaintiff against the 

transgression which, it is contended, serves to foreclose that right.'"   In 

addition, “the clean hands doctrine should not be strictly enforced when to do 

so would frustrate a substantial public interest.”  
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The 9th Circuit said that the bankruptcy judge did not "conduct the required 

balancing."  Apparently it viewed the conduct of Northbay as not really that 

bad.  As to the attorney, "A lawyer’s '[m]isappropriation of a client’s property is 

a gross violation of general morality likely to undermine public confidence in 

the legal profession and therefore merits severe punishment.'”  It noted that 

Beyries was disbarred because of this claim.  "In the balance of wrongdoing, 

Beyries thus fares much worse than Northbay.  Allowing Beyries to avoid 

through bankruptcy his responsibility for misappropriating his client’s money 

would undermine the public interest in holding attorneys to high ethical 

standards." 

 

Dreyfuss v. Cory (In re Cloobeck),  788 F. 3d 1243  (9th Cir. June 

2015)  
 

Issue:   Did the court err in approving the chapter 7 trustee's final report when 

the trustee disclosed that he had previously paid taxes as an administrative 

expense without setting a hearing and getting approval from the court first?   

Holding:   Yes, the report should not have been approved.     

Appeal from District Court 

Judge Milan Smith 

The chapter 7 trustee here paid $340,000 to the IRS some three years before 

filing his final report.  He did not give notice of the payment to anyone or get 

approval from the court.  When he filed his final report, a creditor objected 

saying that the report should not be approved because of the payment without 

proper notice.  The court overruled the objection saying that there was 

“sufficient evidence to find that the Trustee acted responsibly and reasonably 

with respect to filing the tax returns of the estate."  The district court affirmed 

saying the objection was “severely untimely' because the [creditor] 'knew of the 

payment to the IRS back in 2009, but did not file an objection to the payment 

until the final report in 2012, three years after the payment had been made.'” 

The 9th Circuit reversed.  "The [creditor] contends that the estate’s 2005 federal 

income tax liability was an administrative expense, and that the Trustee was 

therefore required to provide the [creditor] with 'notice and a hearing' before 

paying it. We agree."  The parties agreed that this was an administrative 

expense.  "Section 503(b) provides that administrative expenses 'shall be 

allowed,' but only '[a]fter notice and a hearing . . . .'  Section 503(b)’s plain 
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language appears to establish conclusively that 'notice and a hearing' were 

required before the Trustee could pay the estate’s 2005 federal income tax 

liability."   

The trustee argued that the Internal Revenue Code required him to file returns 

and pay the tax.  The 9th Circuit said that that does not override the requirement 

of a hearing.      

 

Double Bogey L.P  v. Enea  (In re Enea),  794 F. 3d 1047 (9th Cir. 

July 2015)  
 

Issue:   Can a debtor "be considered a 'fiduciary' under Section 523(a)(4) 

solely" because he is the alter ego of an entity which is a fiduciary?   

Holding:   No, “the fiduciary relationship must be one arising from an express 

or technical trust that was imposed before and without reference to the 

wrongdoing that caused the debt.”       

Appeal from District Court 

Judge O'Scannlain 

The chapter 7 debtor here, owned and operated, with his brother, a corporation, 

Appian Construction, Inc.  Appian was general partner of a partnership and 

managing member of an LLC.  The creditor was an investor in the partnership 

and the LLC.  It invested $4 million in one entity and $1 million in the other.  It 

did not recover any of its investments.  The debtor filed chapter 7 and the 

creditor filed a non-dischargeability action against him alleging defalcation by a 

fiduciary.  The debtor admitted that Appian owed fiduciary duties to the 

creditor and admitted that the creditor had established a prima facie case that he 

was the alter ego of Appian.  The creditor argued that the debtor was the 

fiduciary of the creditor because he was the alter ego of the entity that was the 

fiduciary.  The bankruptcy court ruled that even if the debtor was the alter ego 

of the corp and the corp committed a defalcation, the debt was not excepted 

under 523(a)(4) because of the requirements of that section that there be an 

express trust.  The district court affirmed.   

The 9th Circuit affirmed.  Section 523(a)(4) requires that “the fiduciary 

relationship must be one arising from an express or technical trust that was 

imposed before and without reference to the wrongdoing that caused the debt.”  

"Common-law doctrines—like California’s alter ego doctrine—rarely impose 

the trust-like obligations sufficient to create a fiduciary relationship under 
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Section 523(a)(4).  Indeed the kinds of trusts typically created by operation of 

law—constructive, resulting, or implied trusts—never satisfy Section 

523(a)(4)’s rigorous requirements."       

There is some nice language in the opinion about alter ego.   

"Although California’s alter ego doctrine may allow for a 'a hole [to] be 

drilled in the wall of limited liability erected by the corporate form' in 

order to collect a particular debt, 'for all purposes other than that for 

which the hole was drilled, the wall still stands.'   When an individual is 

held liable for an act of his corporate alter ego under California law, it 

is not because the individual inherited his corporation’s duties and 

breached them himself.   Indeed, the liable individual 'has done nothing 

affirmative to prejudice the [injured] party' but is held liable for his 

corporation’s wrongdoing in order to provide an additional source of 

relief to the aggrieved party.  

"A doctrine which merely supplies an additional judgment defendant 

after liability exists does not clearly and expressly impose trust-like 

obligations prior to the creation of that same liability.  See Davis, 293 

U.S. at 333 (noting that for a debtor to be a fiduciary under the Code, 

he 'must have been a trustee before the wrong and without reference 

thereto”).  Therefore, we cannot conclude, as a matter of federal law, 

that California’s alter ego doctrine establishes that a corporate debtor’s 

alter ego 'is a trustee in that strict and narrow sense' required by the 

Code. See In re Lewis, 97 F.3d at 1185 (quoting Davis, 293 U.S. at 

333). 

 

“What the [doctrine] comes down to, once shorn of verbiage about 

control, instrumentality, agency, and corporate entity, is that liability is 

imposed to reach an equitable result.'  Indeed the 'conditions under 

which the corporate entity may be disregarded, or the corporation be 

regarded as the alter ego of the stockholders, necessarily vary according 

to the circumstances in each case inasmuch as the doctrine is essentially 

an equitable one and . . . [o]nly general rules may be laid down for 

guidance.'” Talbot v. Fresno-Pac. Corp., 5 Cal. Rptr. 361, 366 (Ct. App. 

1960) 
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Bos v. Board of Trustees  (In re Bos),  795 F. 3d 1006 (9th Cir. July 

2015)  
 

Issue:   Does the failure of an employer corporation to pay required 

contributions to a union trust fund make the individual owner a fiduciary, 

sufficient to establish defalcation by a fiduciary?   

Holding:   No, “the act of wrongdoing that created the debt cannot be the same 

act that gives rise to the fiduciary relationship.”       

Appeal from District Court 

Judge O'Scannlain 

The chapter 7 debtor here was the owner of a corporation that was a party to 

union contracts.  The corp failed to make payments to the union trust fund.  

Pursuant to an arbitration agreement, an arbitrator awarded judgment of 

$500,000 against the corp and the debtor individually.  The debtor filed chapter 

7.  The union filed a complaint under 523(a)(4) saying the debtor "committed 

defalcation while acting as a fiduciary of the Funds."  The bankruptcy court 

agreed saying that the debtor "controlled money which was contractually 

required to be paid to the Funds."  The district court affirmed. 

The 9th Circuit reversed.  "[T]he act of wrongdoing that created the debt cannot 

be the same act that gives rise to the fiduciary relationship."  The debtor was 

technically defined as a fiduciary under ERISA and apparently the union 

contracts.  He conceded that he controlled the corp that was supposed to make 

the payments.  The union argued that because the funds in the corporation were 

supposed to be paid to the Fund, the debtor was in possession of Fund assts.  

"We have consistently held that unpaid contributions by employers to employee 

benefit funds are not plan assets."  "[A] typical employer never has sufficient 

control over a plan asset to make it a fiduciary for purposes of § 523(a)(4)." 

 

Blixseth v. Yellowstone Mountain Club LLC  (In re Blixseth),  796 F. 

3d 1004 (9th Cir. August 2015)  
 

Issue:   Does the debtor and his attorney deserve to be sanctioned here for a 

frivolous appeal?   
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Holding:   Yes, Fed. R. App. P. 38; 28 U.S.C. § 1927. 

ORDER ON OSC RE SANCTIONS 

"In a recusal motion, [the debtor] and his attorneys hurled nineteen accusations 

of misconduct at a bankruptcy judge who had ruled against [the debtor].  In a 

forty-seven page opinion, the judge found the accusations to be meritless."  The 

district court and the 9th Circuit affirmed.  The 9th Circuit then issued an OSC 

re Sanctions against the debtor and his attorneys for bringing a frivolous appeal. 

The 9th Circuit awarded sanctions pursuant to Fed. R. App. P. 38 and 28 U.S.C. 

§ 1927.  “Sanctions pursuant to section 1927 must be supported by a finding of 

subjective bad faith.'  We have held that '[b]ad faith is present when an attorney 

knowingly or recklessly raises a frivolous argument or argues a meritorious 

claim for the purpose of harassing an opponent.'”   "[The debtor's] personal 

'response' is almost entirely nonresponsive.  Mostly he reasserts the conspiracy 

theory he advanced throughout Yellowstone’s bankruptcy proceedings.  [The 

debtor] criticizes the bankruptcy judge’s rulings, but, as we explain in our 

opinion, adverse rulings are almost never a valid basis for a recusal motion."  

"[The debtor] also hurls baseless accusations against one of the judges on this 

panel.  Nothing in [the debtor's] personal response comes close to persuading us 

that his recusal motion or the resulting appeals weren’t a meritless 'effort . . . to 

rid himself of a judge who had ruled against him.'"  "[The debtor and his 

attorney] spend significant time discussing facts outside the record, but fail to 

defend many of the nineteen frivolous accusations they raised."    

As to the debtor's attorney, "Flynn has not retracted his 'demonstrably 

inaccurate' statements to the court at oral argument regarding the involvement 

of a senior bankruptcy judge in a mediation."  "At argument, we also warned 

Flynn about his improper reliance on facts outside the record; nonetheless, 

Flynn continues to rely on such facts."  The attorneys "argue that the appeal was 

not frivolous because one could have inferred that the bankruptcy judge was 

biased against [the debtor] from the nineteen accusations that they raised.  As 

explained in our opinion and order to show cause, we find this argument 

risible."  

 

"We refer the determination of an appropriate amount of attorneys’ fees and 

costs to the Appellate Commissioner, who shall have authority to enter an order 

awarding fees to appellees. See 9th Cir. R. 39-1.9."   

Note: risible means "such as to provoke laughter."  Another definition: 

"provoking laughter through being ludicrous." 
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Sahagun v. Landmark Fence Company, Inc.  (In re Landmark Fence 

Company, Inc.),  801 F. 3d 1099 (9th Cir. September, 2015)  
 

Issue:   Is the district court's order on appeal which remands the case back to the 

bankruptcy court for further fact findings a "final order"?     

Holding:   No, and therefore the circuit court has no jurisdiction.  Appeal 

dismissed.         

Appeal from District Court 

Judge McKeown 

The chapter 11 debtor here was sued by a class of employees who alleged "a 

typical wage-and-hour class action" under California law.  The bankruptcy 

judge conducted a trial and ruled for the employees awarding them $15 million 

in damages.  The debtor appealed to the district court which affirmed in part 

and remanded in part.  "The district court thus remanded for 'additional fact 

finding' on '[t]he terms of Landmark’s public works contracts and the practical 

conditions of the jobsite' to determine what damages might be justified."  Both 

sides appealed to the 9th Circuit.   

The 9th Circuit dismissed the appeal on the basis that the district court order 

was not final and therefore it had no jurisdiction to consider it.  "Typically, a 

district court order is considered final when it “ends the litigation on the merits 

and leaves nothing for the court to do but execute the judgment.'  The district 

court’s order does not meet this standard.  Rather, the order directed the 

bankruptcy court to reassess the evidence and determine anew the size of [the 

employee's] claim against the Landmark estate."  A district court's remand 

order is final where it "is limited to 'purely mechanical or computational task[s] 

such that the proceedings on remand are highly unlikely to generate a new 

appeal.'”   

The 9th Circuit commented that it learned "six days before oral argument" that 

the bankruptcy case had been dismissed seven months earlier.  It was annoyed 

that it wasn't told that sooner.  But it said that it has no jurisdiction in any event 

and therefore would not consider a mootness argument.  The court is required to 

consider its jurisdiction first.  If it has none, the appeal must be dismissed.    
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JPMCC 2007-C1 Grasslawn Lodging, LLC v.  Transwest Resort 

Properties Incorporated  (In re Transwest Resort Properties 

Incorporated),  791 F. 3d 1140 (9th Cir. Sept 2015)  
 

Issue:   Did the District Court err when it dismissed this appeal on the basis that 

it is equitably moot?   

Holding:   Yes, "Because it would be possible to devise an equitable remedy to 

at least partially address the lender’s objections without unfairly impacting third 

parties or entirely unraveling the plan, we hold that the lender’s objections are 

not equitably moot and should be considered on appeal."     

Appeal from District Court 

Judge Michelle Friedland, Dissent by Judge Milan Smith 

The chapter 11 debtor and four related debtors jointly owned a Westin Hilton 

Head Resort and Spa and the Westin La Paloma Resort and Country Club in 

Tucson.  The first priority lender was owed $247 million and the second $39 

million.  The two hotels were valued at $92 million.  The first made the 1111(b) 

election.  The plan proposed that a new entity "would invest no less than $30 

million and would become the new sole owner of the Operating Debtors."  The 

joint plans proposed to pay the first interest-only payments and a balloon 

payment in 21 years.   The first objected saying that a "due-on-sale" clause 

proposed in the plan negated at least part of its 1111(b) election.  It also argued 

that there was no consenting class in "this" case.  The debtor argued that there 

was a consenting class in a different but related case.  The first purchased the 

claim of the second and voted no in both classes.  The bankruptcy court 

confirmed the plan.  The lender immediately appealed and asked the bankruptcy 

court for a stay pending appeal.  The bankruptcy court denied the request saying 

"that Lender had not shown the likelihood of irreparable harm required for a 

stay because the possibility of mootness was 'speculative, at best.'”  The district 

court denied the request for a stay for the same reason (apparently).  The parties 

agreed that the plan had been substantially consummated although no final 

decree had been entered.  The district court dismissed the appeal saying that the 

appeal was moot because "the plan had been consummated, third parties had 

relied on the confirmation of the plan, and the relief sought would be 

inequitable." 

The 9th Circuit reversed.  “An appeal is equitably moot if the case presents 

transactions that are so complex or difficult to unwind that debtors, creditors, 

and third parties are entitled to rely on the final bankruptcy court order.”  The 

fact that the lender was diligent is in its favor.  It filed the Notice of Appeal four 
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days after the order was entered.  It sought a stay from both courts.  "[T]he test 

for equitable mootness is whether the relief sought would bear unduly on 

innocent third parties.  The third party here is the new investor putting in the 

$30 million.  To evaluate this, we must ask 'whether it is possible to [alter the 

plan] in a way that does not affect third party interests to such an extent that the 

change is inequitable.'”  “[A]n important consideration is whether all the parties 

affected by the appeal are before the court.”  Here the new entity that put up the 

$30 million opposed the motions for stay and are a party to this appeal.  It is the 

only "innocent party" that would be affected by a reversal of the order 

confirming the plan.  Further the court believed that since there were only two 

objections to the plan, it is possible that if the confirmation order is reversed, 

the bankruptcy court "could fashion equitable relief without completely 

undoing the plan." 

In his dissent, Judge Smith says "the majority’s decision discourages potential 

investors from relying on the finality of bankruptcy court confirmation orders, 

or from investing in struggling properties until all bankruptcy litigation is 

concluded, which, as in this case, can take many years."         

that it wasn't told that sooner.  But it said that it has no jurisdiction in any event 

and therefore would not consider a mootness argument.  The court is required to 

consider its jurisdiction first.  If it has none, the appeal must be dismissed.    

 

Hughes v. Tower Park Properties LLC  (In the Matter of:  Tower 

Park Properties LLC),  803 F. 3d 450 (9th Cir. Sept 2015)  
 

Issue:   Is the beneficiary of a trust here a "party in interest" and therefore 

entitled to object to a settlement agreement between the debtor and the trust?   

Holding:   No, "at least where his interests are adequately represented by a 

party-in-interest trustee."     

Appeal from District Court 

Judge Jay Bybee 

The chapter 11 debtor here owed $80 some million to a trust.  The trust had a 

single beneficiary but was otherwise operated by independent trustees.  The 

beneficiary was suing the trustees in state court for breach of fiduciary duties 

etc at the same time the trustees were negotiating with the debtor re settling the 

debt.  The debtor and the trust reached a settlement part of which released any 



37 

© M. Jonathan Hayes 2016 

 

claim the debtor might have against the trustees individually.  The settlement 

reduced the debt owed to the trust by some $20 million.  The debtor sought 

approval of the settlement and the beneficiary objected.  Judge Barry Russell 

said that the beneficiary had standing to object but overruled the objections and 

approved the settlement.  The district court dismissed the beneficiary's appeal 

on the basis that he had no standing to object.   

The 9th Circuit affirmed.  The beneficiary argued that since he was the only 

beneficiary of the trust he was being directly injured by the settlement 

agreement and that gave him standing.  "[A]n entity 'that may suffer collateral 

damage' but does not have a legally protected interest does not have standing 

under § 1109(b).  Such interests are 'too remote to entitle the entity to intervene 

in a bankruptcy case.'”  "[E]ven though Hughes has alleged serious claims of 

breach against the former trustees of the Trust, such allegations do not convert 

Hughes into a party in interest."  "Hughes, as a trust beneficiary, does not 

possess party-in-interest status under § 1109(b), at least where his interests are 

adequately represented by a party-in-interest trustee."       

 

HSBC Bank USA v Blendheim  (In the Matter of Blendheim),  803 F. 

3d 477 (9th Cir. Sept 2015)  
 

Issue:   "[B]y making Chapter 20 debtors like the Blendheims ineligible for a 

discharge, [did] Congress also render[] them ineligible for Chapter 13’s lien-

voidance mechanism?   

Holding:   No.     

Appeal from District Court 

Paez, Bybee, Callahan 

Judge Jay Bybee 

These are chapter 20 debtors.  "The day after receiving the discharge in their 

Chapter 7 case [in 2009], the Blendheims filed a second bankruptcy petition 

under Chapter 13 to restructure debts relating to their primary residence, a 

condominium in West Seattle."  In the chapter 13 case, the bank filed a proof of 

claim.  The debtors objected to the POC on the basis that the promissory note 

was not attached and that the promissory note attached to the POC in the first 

case was forged.  The bank did not respond and the court disallowed the claim.  

The debtor then filed a dec relief complaint saying there was no lien under 
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506(d) which says the lien is void because there is no allowed claim.  The bank 

filed a motion to reconsider which was denied.  Dec relief was granted.  The 

court then confirmed the "11th Amended Plan" (which by now has been 

completed).  The bank argued that the lien will come back when the case ends 

because there is no discharge.  The bankruptcy court rejected that and the 

district court affirmed.   

The 9th Circuit also affirmed.  The court affirmed that if the chapter 13 case is 

dismissed or converted, the code provides that the lien is resurrected.  But a 

case can be "closed" without dismissal or conversion.  "[T]he Code 

contemplates closure of a case pursuant to § 350(a), which provides that '[a]fter 

an estate is fully administered and the court has discharged the trustee, the court 

shall close the case.'” "To conclude . . . that 'the only way to make a lien strip 

‘permanent’ is by discharge,' is to ignore the Bankruptcy Code’s unequivocal 

distinction between in personam and in rem liability." 

The bank also argued that the chapter 13 was a bad faith filing because it was 

filed while the chapter 7 case was still technically open.  It also argued that 

there was no change in circumstances which made the chapter 13 a bad faith 

filing.  The 9th circuit rejected those arguments saying the bankruptcy court's 

findings were not clearly erroneous.   

"Because nothing in the Bankruptcy Code prohibits debtors from 

seeking the benefits of Chapter 13 reorganization in the wake of a 

Chapter 7 discharge, we see no reason to force debtors to wait until the 

Chapter 7 case has administratively closed before filing for relief under 

Chapter 13.  We also agree with the Eleventh Circuit that the fact-

sensitive good faith inquiry, in which courts may examine an individual 

debtor’s purpose in filing for Chapter 13 relief and take into account 

the unique circumstances of each case, is a better tool for sorting out 

which cases may proceed than the blunt instrument of a flat 

prohibition."   

 

Penrod v. AmeriCredit Financial Services, Inc. (In re Penrod),  802 F. 

3d 1084 (9th Cir. October 2015)  
 

Issue:   "We are asked to decide whether a debtor who 

prevails in a contract dispute on the basis of federal 

bankruptcy law may recover reasonable attorney’s fees 

under California Civil Code § 1717."   
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Holding:   Yes.       

Appeal from District Court 

Judge Paul Watford 

The debtor here filed a chapter 13 plan which proposed to bifurcate the debtor's 

auto loan.  The plan was confirmed over the debtor's objection.  There followed 

lengthy appeals but the debtor prevailed.  The debtor then moved in the 

bankruptcy court for allowance of attorneys fees of some $245,000.  "As the 

basis for this request, Penrod relied on a provision in her contract with 

AmeriCredit stating that, in the event of a default (which the contract defined to 

include filing for bankruptcy), 'You will pay our reasonable costs to collect 

what you owe, including attorney fees, court costs, collection agency fees, and 

fees paid for other reasonable collection efforts.'” California Civil Code section 

1717 provides that a contract provision that makes one side entitled to attorneys 

fees, makes the other side entitled as well.     

"The bankruptcy court denied Penrod’s motion for attorney’s fees on 

the ground that Penrod did not prevail 'on the contract' because her 

success in the litigation with AmeriCredit turned on a question of 

federal bankruptcy law.  The court held that a debtor prevails 'on the 

contract' only when she prevails on an issue of state law or non-

bankruptcy federal law.  The district court affirmed." 

 

Section 1717 provides "the action in which the fees are incurred must be an 

action 'on a contract,' a phrase that is liberally construed."  The creditor 

conceded that the debtor was the prevailing party.  "Under California law, an 

action is 'on a contract' when a party seeks to enforce, or avoid enforcement of, 

the provisions of the contract."  "AmeriCredit insisted that it was entitled to 

have its claim treated as fully secured.  The only possible source of that asserted 

right was the contract—in particular, the provision in which Penrod granted a 

security interest in her Taurus to secure 'payment of all you owe on this 

contract.'”    

The fact that Penrod won based on non-contract law doesn't matter.  This is 

based on the Supreme Court's decision in Travelers Casualty & Surety Co. v. 

Pacific Gas & Electric Co., 549 U.S. 443 (2007).  "The [Supreme] Court held 

that nothing in the Bankruptcy Code expressly disallows claims for attorney’s 

fees simply because the fees are incurred litigating questions of federal 

bankruptcy law."  The 9th Circuit opinion states that "California law does not 

categorically exempt from recovery under state fee-shifting statutes attorney’s 

fees incurred in litigating issues under bankruptcy law."  The creditor would 
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have had the right to attorneys fees had it prevailed because it was litigating to 

"ensure that it would collect 100% of what it was owed on the loan.  

AmeriCredit had no reason to litigate that issue other than as part of an attempt 

to collect from Penrod what she owed." 

The 9th Circuit therefore reversed and remanded for a determination of how 

much the fees should be.    

 

America's Servicing Company v. Schwartz-Tallard (In re Schwartz-

Tallard),  803 F. 3d 1095 (9th Cir. October 2015)  
 

Issue:   Does section 362(k) "authorize[] an award of all attorney’s fees 

reasonably incurred to remedy a stay violation, including fees incurred in 

prosecuting the damages action"?  "Did Congress intend to authorize recovery 

of attorney’s fees incurred in litigation for one purpose (ending the stay 

violation) but not for another (recovering damages)?"  

Holding:   Yes to the first question, no to the second.  "We see nothing in the 

statute that suggests Congress intended to cleave litigation-related fees into two 

categories, one recoverable by the debtor, the other not."       

Appeal from the BAP (Kirscher Pappas Dunn) 

Judge Paul Watford, for en banc court.  Judge Bea concurring with O'Scannlain 

joining and Judge Ikuta dissenting.   

Here the creditor conducted a foreclosure sale in violation of the automatic stay.  

The debtor filed a motion for contempt seeking sanctions.  The bankruptcy 

court agreed and awarded sanctions.  "The court also awarded Schwartz-Tallard 

$40,000 in economic and emotional distress damages, $20,000 in punitive 

damages, and $20,000 in attorney’s fees."  The creditor transferred the property 

back to the debtor and appealed the bankruptcy court's order, only as to the 

damages awarded.  The district court affirmed but remanded asking for a 

recalculation of the amount awarded.  The debtor then moved for additional 

fees, "roughly $10,000" spent defending the appeal.  The bankruptcy court 

denied the request for additional fees based on Sternberg.  The debtor then 

appealed that to the BAP.  The BAP reversed and awarded the additional fees.  

The creditor appealed to the 9th Circuit.   
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The 9th Circuit affirmed the BAP's award of additional fees, 2-1.  Subsequently 

the 9th Circuit voted to rehear the matter en banc.  The 9th Circuit here again 

affirmed the BAP specifically overruling Sternberg v. Johnson.     

"We find it unnecessary to resolve the issue that divided the three-judge panel. 

Rather than decide whether Sternberg’s holding extends to the facts of this 

case, we think the better course is to jettison Sternberg’s erroneous 

interpretation of § 362(k) altogether."  "Although the 'American Rule' usually 

requires parties to bear their own attorney’s fees, a common-law exception to 

the rule permits fee awards in litigation brought to remedy willful violations of 

court orders. Fleischmann Distilling Corp. v. Maier Brewing Co., 386 U.S. 714, 

717–18 (1967).  Perhaps to eliminate any doubt about the source of a court’s 

authority to remedy violations of the automatic stay, Congress enacted § 362(h) 

in 1984."  "It seems evident . . . that Congress sought to encourage injured 

debtors to bring suit to vindicate their statutory right to the automatic stay’s 

protection, one of the most important rights afforded to debtors by the 

Bankruptcy Code."  The opinion comments that the Sternberg reading requires 

the court to separately analyze how much of the fees were incurred stopping the 

violation and how much in chasing damages.  The court should not assume 

Congress intended to multiply the litigation issues.   

The concurring opinion stated simply that the language is unambiguous and 

therefore the opinion should end there.   

The sole dissenter, Judge Ikuta, argued that the statute is ambiguous as to 

"actual damages" and that Sternberg got it right  She says the pragmatic 

concerns should not be part of the analysis.    

 

Eden Place, LLC v. Perl (In re Perl),  --- F. 3d --- (9th Cir. January 6, 

2016)  
 

Issue:   Where the state unlawful detainer court has issued a judgment for 

possession, is the debtor and the estate "completely divested of all legal and 

equitable possessory rights that would otherwise be protected by the automatic 

stay"?   

Holding:   Yes.       

Appeal from the BAP (Kirscher Taylor Dunn) 

Judge Graber, Rawlinson, Watford 
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Opinion by Rawlinson, dissent by Watford   

Eden Place purchased the debtor's home at the foreclosure sale.  Eden Place 

filed an unlawful detainer and "in response," the debtor sued Eden Place to set 

aside the foreclosure sale.  The UD court entered judgment for possession to 

Eden Place along with a writ of possession and the sheriff posted the lockout 

notice.  The debtor then filed chapter 13 and threatened Eden Place with 

contempt if it proceeded.  Eden Place filed a motion for relief but the sheriff did 

the lockout before the hearing.  Judge Bason ruled that Eden Place violated the 

automatic stay but deferred the hearing on damages.  Before he could rule on 

that issue, the chapter 13 was dismissed.  In the meantime, Eden Place appealed 

to the BAP.   

The BAP affirmed saying that the debtor "had a recognizable equitable interest 

in the property by virtue of his physical occupancy, notwithstanding the 

illegality of his continued occupancy.  The BAP noted that 'changing the locks 

on the Residence, locking inside Perl’s personal property, which was also 

property of the estate, was an act to exercise control over property of the estate 

in violation of' the automatic stay." 

The 9th Circuit reversed.  It dealt first with whether the appeal was moot.  

"Notwithstanding the fact that no financial penalty or sanction has yet been 

assessed against Eden Place, the bankruptcy court’s determination that Eden 

Place violated the automatic stay is a substantive ruling with real effects, 

including money damages that could be sought by Perl indefinitely."  "There is 

no question that the discrete issue addressed by the bankruptcy court—violation 

of the automatic stay—has been definitively and finally resolved.  Resolution of 

that issue is as final as it will ever be in this case."   

As to the purported violation of the stay,  

"In California, an unlawful detainer proceeding is quasi in rem and, 

accordingly, a judgment rendered in an unlawful detainer proceeding is 

'not binding upon the world, but conclusive only between the parties 

and their privies.'  

"[U]nlawful detainer proceedings under [C.C.P.] § 1161a are expressly 

designed to determine who has superior title to the property, including 

the right to immediate possession.  As a result, the prevailing party in 

the unlawful detainer proceeding under § 1161a has 'better title' than 

the evicted resident.  The conclusion that the occupying resident retains 

an equitable possessory interest is inconsistent with § 1161a, which 
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contemplates a final and binding adjudication of legal title and rights of 

immediate possession. 

"The unlawful detainer judgment and writ of possession entered 

pursuant to California Code Civil Procedure § 415.46 bestowed legal 

title and all rights of possession upon Eden Place.  Thus, at the time of 

the filing of the bankruptcy petition, Perl had been completely divested 

of all legal and equitable possessory rights that would otherwise be 

protected by the automatic stay."  

 

In his dissent, Judge Watford was adamant that the order appealed was not final 

and that the appeal should therefore be dismissed.     
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Rund v. Bank of America Corporation (In re EPD Investment 

Company, LLC), 523 B.R.680  (9th Cir. BAP  January, 2015)  
 

Issue:   Can a trustee reach back and avoid fraudulent conveyances where the 

transfer was seven years before the bankruptcy case was filed, or only seven 

years before the complaint was filed as provided under California law?   

Holding:   Seven years from the petition date.                          

Judge Ernest Robles, Central District of California  

Kirscher, Kurtz, Davis 

Opinion by Kirscher 

The chapter 7 trustee here alleged that the debtor was engaged in a ponzi 

scheme and sued the bank to avoid alleged receipt of fraudulent transfers over a 

period of some ten years.  The bank filed a motion to dismiss arguing that the 

"Trustee could reach back only to those transfers occurring up to seven years 

prior to the filing of his complaint, not the petition date."  The trustee argued 

"that the filing of a bankruptcy petition tolls the California statute and gives a 

trustee an additional two years to investigate and file an avoidance action, 

regardless of whether CAL. CIV. CODE § 3439.09(c) is a statute of repose."  

The bank argued that the seven year rule limitation was a statute of repose and 

therefore could not be tolled, even by the bankruptcy code, if the trustee was 

proceeding under state law.  The bankruptcy court agreed with the concept that 

a statute of repose generally is not subject to equitable tolling.  It is a statute of 

repose because the time period runs from the date of defendant's act, not from 

the date of discovery or the date of the injury.  The court therefore agreed with 

the bank and dismissed the complaint as to all transfers prior to seven years 

before the date the complaint was filed. 

The BAP reversed.  The right of the trustee to bring the suit, says the BAP, 

comes from section 544.  Even if the state statute is a statute of repose, the 

bankruptcy code gives the trustee two more years to decide whether to bring 



45 

© M. Jonathan Hayes 2016 

 

suit or not.  Therefore the trustee can reach back up to seven years before the 

petition date, not the date of filing the complaint.   "In considering both 

California and federal law, we conclude the time bar set forth in CAL. CIV. 

CODE § 3439.09(c) [the seven year limitation] frustrates Congress’ intent in § 

546 and collides with federal bankruptcy law."   

Note:  The BAP here granted leave to appeal an interlocutory order.  The 

trustee has appealed the BAP ruling to the 9th Circuit as of May 16, 2015.   

 

Schlegel v. Billingslea (In re Schlegel), 526 B.R.333  (9th Cir. BAP 

February, 2015)  
 

Issue:   Is a chapter 13 debtor required only to make the payments required 

under the plan for the time period set forth in the plan, or also to actually pay 

the percentage indicated in the plan to unsecured creditors?     

Holding:   The debtors must pay the percentage indicated to unsecured 

creditors.                          

Judge Peter Bowie, Southern District of California  

Kirscher, Kurtz, Jury 

Opinion by Kirscher 

The chapter 13 debtor's plan here provided that the debtor would pay "$963 for 

60 months and a 24% dividend to unsecured nonpriority creditors."  The debtor 

subsequently stripped a second off their home.  After that, the stripped off 

second filed a proof of claim.  The poc was months after the bar date expired 

but right after the strip off order was entered.  The debtors then amended their 

plan reducing the payments to $812 per month and increased the percentage to 

48%.  Apparently they did not take the new poc into consideration.  The 

amended plan was confirmed.  They made the payments for "58.5 months" 

which paid far less than 48% to all creditors.  The debtors filed a motion for a 

hardship discharge and the trustee filed a motion to dismiss saying the debtors 

could not pay 48% within five years.  "The bankruptcy court dismissed the 

Schlegels’ case under § 1307(c)(6) for failing to complete their plan payments 

within five years from the commencement of their case.  Although Schlegels 

had made their $812 monthly plan payments, they had failed to pay their 

unsecured nonpriority creditors the promised 48% dividend."  The court also 

denied the hardship motion.  The debtors appealed only the motion to dismiss.   
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The BAP affirmed.  "[E]ven though a chapter 13 debtor has completed his or 

her monthly plan payments, failure to pay unsecured creditors the promised 

percentage dividend constitutes a material default with respect to a term of a 

confirmed plan. § 1307(c)(6)."    Note, the BAP discusses other cases which 

dealt with the same issue, none of which cases were binding on it.  The BAP 

and the bankruptcy court both pointed to the fact that the debtor knew about the 

new poc and should have done something about the plan long before the end of 

the five years.     

As to the allowance of the poc after the bar date, "[t]he exception under Rule 

3002(c)(3) permits a creditor like CitiMortgage, whose unsecured claim arises 

as the result of an order invalidating its secured claim, to file a proof of claim 

within 30 days after entry of the order regardless of expiration of the 90-day 

limitation in Rule 3002(a)."   

 

Goldstein v. Stahl (In re Goldstein), 526 B.R. 13 (9th Cir. BAP 

March, 2015)  
 

Issue:   Did the debtors' claims against their mortgage lender for alleged 

violations of prepetition loan modification efforts arise prepetition or 

postpeition?     

Holding:   Prepetition.  "[A] cause of action accrues upon the occurrence of the 

last element essential to the cause of action.'  Therefore, if a claim 'could have 

been brought,' it has accrued."                             

Judge Deborah Saltzman, Central District of California  

Taylor, Dunn, Pappas 

Opinion by Pappas 

The chapter 7 debtors here sued their mortgage lender two years after they filed 

chapter 7.  The litigation related to prepetition loan modifications the debtor 

had received from the lender.  The debtors did not list the claims in their 

schedules.   The lender demurred arguing that the debtors did not have standing.  

The chapter 7 was reopened and the trustee made a deal with the lender to sell it 

the claims for $60,000.  The debtors argued that the claims were not property of 

the estate.  They argued that the "Claims . . . 'started pre-petition,' [but] the law 

'allowing' suit on such events 'did not exist' until two years postpetition."  The 

trustee argued that there was no "postpetition change of law that gave rise to 
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their ... Claims postpetition."  The state court case they referred to "merely 

strengthened the [debtors'] claims – it did not create them."  "The bankruptcy 

court also stated that it was not persuaded that 'because there were recent cases 

with respect specifically to a cause of action based on HAMP modifications that 

there was no law or no legal right for debtors to have filed a cause of action 

prior to the bankruptcy case.'  The bankruptcy court reasoned that the lack of 

published cases prepetition was in part due to the fact that HAMP procedures 

were relatively new."   

The BAP affirmed.  "[A] cause of action accrues upon the occurrence of the last 

element essential to the cause of action.'  Therefore, if a claim 'could have been 

brought,' it has accrued.  Here, we determine, as did the bankruptcy court, that 

all of the . . . Claims could have been brought prepetition." 

 

Institute of Imaginal Studies dba Meridian University v. Christoff (In 

re Christoff), 527 B.R.624 (9th Cir. BAP March, 2015)  
 

Issue:   Is the student loan here, made by a for-profit school, dischargeable?     

Holding:    Yes, where the lender is neither a governmental unit nor a nonprofit 

institution, nor was the debt a 'qualified education loan' as defined by the 

Internal Revenue Code.  The debt must therefore be "for funds received" and 

none where actually received here.    

 Judge Dennis Montali, Northern District of California  

Pappas, Jury, Taylor 

Opinion by Pappas 

Meridian is a for-profit private university in California.  It gave the debtor 

"financial aid" in the form of a $6,000 "loan."  The debtor signed a promissory 

note which required monthly payments beginning  "after Debtor completed her 

course work or withdrew from Meridian."  Meridian did not actually give the 

debtor any funds - just a reduction of the tuition which would be paid by the 

student at a later date .  The debtor did not complete the course and made some 

of the payments but eventually filed chapter 7.  Meridian filed a adversary 

proceeding seeking a declaration that the debt was not discharged.  The debtor 

argued that 523(a)(8) did not apply on its face.  The bankruptcy court agreed 

and granted summary judgment to the debtor. 

The BAP affirmed.  In a footnote the BAP stated: 
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"We agree that Meridian cannot take advantage of these discharge 

exceptions because it was neither a governmental unit nor a nonprofit 

institution as required for an exception under § 523(a)(8)(A)(i), nor was 

the debt in this case a 'qualified education loan' as defined by the 

Internal Revenue Code, a condition for an exception to discharge under 

§ 523(a)(8)(B)."  

Meridian argued that "§ 523(a)(8)(A)(ii) applies to . . . a debtor’s 'obligation to 

repay funds received as an educational benefit, scholarship, or stipend.'”   The 

debtor admitted that the debt was a loan but argued that she did not receive any 

funds therefore that section does not apply.  The BAP stated more than once 

that “the exception to discharge provisions of the Bankruptcy Code are 

interpreted strictly in favor of debtors.” 

The BAP stated: "We agree with the bankruptcy court that the language of § 

523(a)(8) is plain and that it must be read in context with a view to the overall 

statutory scheme."  It said that the word "loan" is used in other parts of 

523(a)(8) but not in (a)(8)(A)(ii).  In that section it said "funds received."    

The BAP summarized its analysis saying: 

"It is undisputed that the agreements between Meridian and Debtor 

constitute an 'obligation to repay' 'educational benefits' provided by 

Meridian to Debtor.  However, § 523(a)(8)(A)(ii) requires more.  To 

except a debt from discharge under this subsection, the creditor must 

demonstrate that the debtor is obliged to repay a debt for 'funds 

received' for the educational benefits.  The phrase 'funds received' has 

been interpreted by the BAP, in an opinion which was as adopted by 

the Ninth Circuit as its own, to require 'that a debtor receive actual 

funds in order to obtain a nondischargeable benefit.'  In re Hawkins, 

317 B.R. at 112."      

 

Maston v. Salamon (In re Salamon), 528 B.R. 171 (9th Cir. BAP 

April, 2015)  
 

Issue:   Does section 1111(b), which treats a secured creditor's non-recourse 

lien as recourse, apply where the creditor's lien is extinguished in a foreclosure 

sale during the chapter11?     

Holding:    No.  Section 1111(b) does not apply unless the creditor has a lien on 

property of the estate at the time of the objection.        
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 Judge Erithe Smith, Central District of California  

Pappas, Kirscher, Taylor 

Opinion by Pappas 

The creditor here held a fourth priority lien on the debtor's real property.  The 

first priority creditor obtained relief and conducted a foreclosure sale.  After the 

sale, the creditor amended its proof of claim for the unpaid and then owing 

portion of the claim.  The debtor objected arguing that under California law, the 

debt was purchase money and therefore non recourse and the claim was 

extinguished in the sale.  The creditor responded that 1111(b) made its debt 

recourse and therefore the balance was still owing.  The bankruptcy court 

sustained the objection saying that 1111(b) applies only to a creditor holding a 

lien.  Once the sale took place, the property was no longer property of the estate 

and the creditor held no lien.   

The BAP affirmed.  It said: 

"According to § 1111(b)(1), a nonrecourse claim is treated as a 

recourse claim in a chapter 11 case if it is 'secured by a lien on property 

of the estate.'  The bankruptcy court noted that [once the foreclosure 

sale occurred], the Property was no longer property of the Salamons’ 

bankruptcy estate.  'At that point, [the creditor] no longer had a claim 

‘secured by a lien on property of the estate’ for purposes of Section 

1111(b).”  Thus, the bankruptcy court concluded, in treating [the 

creditor's] claim in the same fashion as a recourse claim, § 

1111(b)(1)(A) no longer applied and, instead, the California anti-

deficiency statutes, including Cal. Civ. Code § 580b, prohibited 

enforcement of the unsecured claim."  

Note:  The creditor has appealed the ruling to the Ninth Circuit. 

 

Mahakian v. William Maxwell Investments, LLC (In re Mahakian), 

529 B.R. 268 (9th Cir. BAP April, 2015)  
 

Issue:  Is a debt not discharged because of lack of notice to the creditor under 

523(a)(3) when the debtor files a proof of claim for the creditor and then seeks 

approval of the late filing as excusable neglect?     



50 

© M. Jonathan Hayes 2016 

 

Holding:    Yes - it is not discharged.  The plain language of 523(a)(3) makes 

the unscheduled and unnoticed debt non-dischargeable.      

 Judge Mike K. Nakagawa, District of Nevada  

Jury, Kurtz, Dunn 

Opinion by Jury 

The chapter 7 debtor here did not list William Maxwell Investments as a 

creditor.  The creditor therefore did not file a proof of claim or a non-

dischargeability complaint.  About a year later, when it was clear that this was 

an "asset" case, the debtor amended schedule F giving notice to the creditor and 

filed a (by then late) proof of claim for it.  The debtor then filed a motion to 

deem the poc timely filed based on excusable neglect.  He then filed an 

adversary proceeding seeking declaratory relief that the debt was discharged.  

The debtor argued that if the poc was deemed timely filed, section 523(a)(3) 

would not apply and the debt would be discharged even though the creditor did 

not get notice.  The parties filed motions for summary judgment in the 

adversary proceeding and the bankruptcy court ruled for the creditor based on 

the plain language of 523(a)(3).  The court had not yet ruled on the motion to 

deem the poc timely filed.  He then said that it was moot because the debt was 

discharged anyway.   

The BAP affirmed.  "Debtor is correct that in chapter 7 cases, some untimely 

filed proofs of claim are 'allowed.'  Section 502(b)(9) provides that an untimely 

claim should be disallowed 'except to the extent tardily filed as permitted under 

paragraph (1), (2), or (3) of [§] 726(a).'  Section 726(a)(2)(C) allows payments 

to unsecured creditors who submit 'tardily filed' proofs of claim if the creditor 

had no notice or actual knowledge of the bankruptcy case to permit a timely 

filing."  However, "[t]he scope and aim of §§ 502(b)(9) and 726(a)(2)(C) is . . . 

distinct from and not connected to the dischargeability of a debt."   The BAP 

said letting the debtor use 502(b)(9) to make the poc timely for purposes of 

523(a)(3) would make a nullity of 523(a)(3).   "[A] plain reading of § 

523(a)(3)(A) . . . does not contain any equitable exceptions.  Therefore, the 

bankruptcy court had no need to examine Debtor’s professed good faith which 

he characterized as [excusable neglect]."   
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Heers v. Parsons (In re Heers), 529 B.R. 734 (9th Cir. BAP April, 

2015)  
 

Issue:   Did the clearly reckless conduct here arise to a "defalcation" by a 

fiduciary and thus a non-dischargeable debt?     

Holding:    Yes.      

 Judge Laurel Davis, District of Nevada  

Dunn, Jury, Kurtz 

Opinion by Dunn, Dissent by Kurtz 

The debtor here is an attorney who took on handling a probate administration 

even though she had no experience in that area.  She ultimately filed the estate 

tax return late, paid the tax late resulting in penalties of some $400,000.  The 

probate court chastised her and took away her fees.  The bonding company paid 

the amount of the bond and asked for judgment against her for that amount.  

The debtor's defense was that she hired an accounting firm to do the work but 

whether and when she did was in dispute.  She filed chapter 7 and both the 

client and the bonding company filed a complaint seeking non-dischargeability 

as a defalcation by a fiduciary.  The bankruptcy court awarded summary 

judgment to both plaintiffs.  There was no issue of whether this was an express 

trust or whether the probate court award was issue or claim preclusion.   

The BAP affirmed, 2-1.  The issue was whether the debtor's conduct met the 

requirements of Bullock v. Bank Champaign.  She certainly was negligent and 

sloppy.  The BAP analyzed Bullock at length and said, "What is not . . . clear 

[from Bullock] is where to draw the line in considering fiduciary defalcations 

that do not involve a subjective intent to cause harm."  The BAP said Bullock 

"states three bases for determining . . . a fiduciary defalcation."  One is "bad 

faith, moral turpitude or other immoral conduct."  Two is "intentional improper 

conduct and criminally reckless conduct."  All agreed that one and two did not 

apply to this debtor.  The BAP said there is a third standard namely, "a 

fiduciary who breaches a fiduciary duty without actual knowledge of 

wrongdoing but who consciously disregards or is willfully blind to a substantial 

and unjustifiable risk."  Note:  Bullock specifically states that defalcation 

includes, "a gross deviation from the standard of conduct that a law-abiding 

person would observe in the actor’s situation.”  The BAP then said that there 

was significant evidence to support a finding that this is what she did.       
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The dissent disagreed with the three tiers set forth by the majority and said that 

recklessness must be at a criminal level.  "In short, I believe that Bullock 

identifies only one level of recklessness as falling within the scope of 

defalcation under § 523(a)(4), and that is a criminal level of recklessness."  He 

suggested then that this analysis could not be done properly via summary 

judgment and should have gone to trial.     

 

Elliott v. Weil (In re Elliott), --- B.R. --- (9th Cir. BAP April, 2015)  
 

Issue:   Does the bankruptcy court have subject matter jurisdiction to revoke the 

discharge when the complaint to revoke the discharge is filed more than one 

year after the discharge is entered?     

Holding:    No.  "Section 727(e) is a non-waivable statute of repose." 

 Judge Victoria Kaufman, Central District of California  

Pappas, Kirscher, Taylor 

Opinion by Pappas 

The debtor here did not disclose ownership of the home he lived in and did not 

tell the truth either in his schedules or at the meeting of creditors.  The 

discharge was entered and the case was closed.  Later, the trustee learned of the 

property, reopened the case and filed a complaint seeking to revoke the 

discharge and for an order requiring turnover of the property.  The debtor 

blamed his attorney for everything.  The bankruptcy court granted the trustee's 

motion for summary judgment, revoked the discharge and ordered turnover. 

The BAP reversed both orders.  The BAP noted that the complaint to revoke the 

discharge was filed more than one year before the discharge was entered.  No 

one argued that either before the bankruptcy court or in the briefing at the BAP.  

But the BAP said the lapse of time, section 727(e), took away the subject matter 

jurisdiction of the bankruptcy court.   "[W]hile Congress has provided a 

statutory basis for the bankruptcy court to exercise subject matter jurisdiction 

over 'arising under' proceedings, such as one to revoke a debtor’s discharge, it 

has also imposed a temporal limitation in the Code on the bankruptcy court’s 

ability to grant such relief."  "Section 727(e) is a non-waivable statute of repose, 

and its time limits are not subject to tolling such that the failure to commence a 

§ 727(d) adversary proceeding within the time period specified in § 727(e) 

deprives the bankruptcy court of jurisdiction to adjudicate that action." 
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As to turnover, the reversal was based mainly on the lack of findings by the 

bankruptcy court.  Turnover is required under 542(a) "unless such property is of 

inconsequential value or benefit to the estate."  The BAP remanded so the court 

could make that determination saying that it appeared that court believed it was 

consequential but a finding was required.         

 

Plyam v. Precision Development, LLC (In re Plyam), 530 B.R. 456 

(9th Cir. BAP May, 2015)  
 

Issue:   Does a California state court judgment that awards punitive damages 

establish willful and malicious injury?  Was there an express trust here?     

Holding:    No and No. 

 Judge Sheri Bluebond, Central District of California  

Taylor, Dunn, Pappas 

Opinion by Taylor 

The debtor here formed an LLC to develop certain real properties.  He coaxed 

an investor into investing some $26 million.  The LLC ultimately "ran out of 

funds" and the investor managed to take control of the LLC.  It then sued the 

debtor in state court.  "The complaint alleged that the Debtors misused 

Precision funds and diverted its assets."  After an 18 day trial, the jury gave the 

LLC $10 million in damages and $200,000 in punitive damages.  The special 

verdict said that he breached his "fiduciary duties to Precision and acted with 

malice, oppression, or fraud."  The debtor and his wife filed chapter 7.  The 

LLC sued for non-dischargeability under 523(a)(2),(4) and (6).  The (a)(2) was 

dismissed for some reason.  The LLC then moved for summary judgment based 

on the state court judgment.  The court granted summary judgment as to (a)(4) 

and (a)(6).  Apparently the only findings that could be used to support willful 

and malicious injury and defalcation was the punitive damages.         

The BAP reversed saying summary judgment was improper under this record.  

"[T]he state court judgment did not include a finding equivalent to willfulness 

as required for § 523(a)(6) nondischargeability, notwithstanding its award of 

punitive damages under California Civil Code § 3294."  First of all, “debts 

arising from recklessly or negligently inflicted injuries do not fall within the 

compass of § 523(a)(6).”   "This necessarily includes all degrees of reckless 

conduct, whether arising from recklessness simple, heightened, or gross; 
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conduct that is reckless merely requires an intent to act, rather than an intent to 

cause injury as required under Geiger."  Punitive damages in California can be 

based on conscious disregard.  "[C]onscious disregard within the meaning of 

CC § 3294 is consistent with reckless conduct as discussed by California cases, 

the Restatement of Torts, and Bullock."   

As to the defalcation, the BAP said that there has to be an express trust of 

course.  The LLC was formed under Nevada law.  Nevada law is not clear 

whether LLCs are express trusts.  An express trust could be created by the 

Operating Agreement but the agreement here does not appear to do that.  "Our 

review of the Nevada [law] reflects that a Nevada limited liability company 

does not necessarily involve a trust relationship between a manager or member 

and the limited liability company."    

  

Partida v. U.S. Dept of Justice (In re Partida), 531 B.R. 811 (9th Cir. 

BAP May, 2015)  
 

Issue:   Does the enforcement provisions of the Mandatory Victims Restitution 

Act trump the Bankruptcy Code and allow the government to garnish the 

debtor's paycheck notwithstanding a confirmed chapter 13 plan?     

Holding:    Yes, by the plain language of the MVRA.   

 Judge Laurel Davis, Nevada  

Jury, Kurtz, Pappas 

Opinion by Jury 

The US Dept of Justice garnished the debtor's paycheck after her chapter 13 

Plan was confirmed.  The debtor had been charged prepetition with 

embezzlement, was sentenced to jail time and ordered to pay nearly $200,000 in 

restitution.  The government  argued that the automatic stay "is superseded by 

the subsequent enactment of the Mandatory Victims Restitution Act as to the 

enforcement of restitution orders against Debtor and property of the bankruptcy 

estate."  The debtor sought contempt.  The bankruptcy court denied the motion 

and ruled that 362(b)(1) "excepted the Government's actions."   

The BAP affirmed but for a different reason.  "[T]he 1996 enactment of the 

MVRA provides in relevant part that '[n]otwithstanding any other Federal law 

(including section 207 of the Social Security Act)' the United States may 

enforce a judgment imposing criminal fines 'against all property or rights to 
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property of the person fined.'”  18 U.S.C. § 3613(a).  By its plain language, 

"Congress prioritizes the enforcement of restitution orders by making available 

moneys traditionally protected from creditors in bankruptcy."  

 

Bronitsky v. Bea (In re Bea), 533 B.R. 283 (9th Cir. BAP May, 2015)  
 

Issue:   Where the debtor's chapter 13 plan does not offer adequate protection to 

a secured creditor as required by the code,  may the plan be confirmed anyway 

on the basis that the creditor did not object?     

Holding:    Yes, the requirement of adequate protection is not a "self-executing" 

requirement of the bankruptcy code.   

 Judge Elaine Hammond, Northern District of California  

Dunn, Kirscher, Taylor 

Opinion by Dunn 

The chapter 13 debtor here proposed a plan which paid three secured creditors 

their allowed secured claims in full.  The payments however did not start until 

month seven.  That allowed the debtor's attorney to be paid in first six months.  

The trustee objected saying "that the deferred payments to the Secured 

Creditors under the Plan did not provide them with adequate protection during 

the first six months of the Plan as required by § 1325(a)(5)(B)(iii)(II).  The 

Debtor responded that § 1325(a)(5) was satisfied in that the Secured Creditors 

in effect accepted the Plan by not filing objections."  The bankruptcy court 

agreed with the debtor and confirmed the plan. 

The BAP affirmed.  It reviewed the Supreme Court case of Espinosa at length.  

"Accordingly, the Supreme Court expressed its unanimous view in Espinosa 

that bankruptcy courts should police chapter 13 plans to ensure that they are 

consistent with the 'clear and self-executing' requirements of the Bankruptcy 

Code."  But the “adequate protection'” provision in § 1325(a)(5)(B)(iii)(II) is 

[not a] clear and 'self executing' provision[s].  'The requirement of present value 

is not self executing.  It requires evidence and it requires proof.'”  Adequate 

protection is set forth in section 361.  "However, nothing in § 361 provides any 

guidance as to the timing to provide adequate protection, and the reference to 

'adequate protection' in § 1325(a)(5)(B)(iii)(II) adds nothing to assist us in 

determining what 'adequate protection' means in a particular case."  Therefore, 

the failure of the creditor to object presumably means that the creditor is 

satisfied that it is adequately protected and is, in fact, receiving the present 
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value of its claim.    

 

Grenier v. Roback  (In re Grenier), (unpublished) (9th Cir. BAP 

June, 2015)  
 

Issue:   Did the state court statement of decision provide a sufficient showing by 

itself that the "financial elder abuse" claim under California law was willful and 

malicious injury and therefore non-dischargeable?     

Holding:    No, at least not sufficient for summary judgment.     

 Judge Charles Novack, Northern District of California  

Kirscher, Taylor, Dunn 

Creditor sued the debtor in state court for "financial elder abuse" under 

California law.  The state court found abuse and entered judgment against the 

debtor for some $500,000.  The debtor appealed and California Court of 

Appeals affirmed.  The debtor filed chapter 7 and creditor filed a non-

dischargeability complaint.  Creditor then filed a Motion for Summary 

Judgment alleging the state court found sufficient facts to establish willful and 

malicious injury.  The court granted the motion.  There seem to be sufficient 

facts in the statement of decision.  The state court found that debtor "knowingly 

conspired," he took property for "wrongful use," he did things "in furtherance 

of the agreement with [another person] to commit financial elder abuse," he 

took property for "inadequate consideration."  The state court  "imposed double 

damages under CAL. PROB. CODE § 8595 based on Debtor's and Richard's 

bad faith wrongful taking of [the property]" and awarded "attorney's fees in 

accordance with WELF. & INST. CODE § 15657.5(a)." 

The BAP reversed.  Saying it was a close call, the BAP said, "While [the court] 

found that Debtor 'knowingly' assisted and conspired with Richard to take 

Mary's one-half of the Property for a wrongful use, the state court made no 

finding that he intended to cause injury to Mary." [bold in original]  

"[The creditor] has not established that Debtor's subjective intent was at issue in 

the financial elder abuse action; she was not required to prove Debtor's 

subjective intent to injure Mary in order to prove his liability based on 

'wrongful use' under WELF. & INST. CODE § 15610.30.  Accordingly, the 

issue of Debtor's subjective intent was neither actually litigated nor necessarily 

decided by the state court." 
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Boukatch v. MidFirst Bank (In re Boukatch), 533 B.R. 292 (9th Cir. 

BAP July, 2015)  
 

Issue:   May a chapter 13 debtor strip off a wholly unsecured secured claim 

when he is not entitled to a discharge in the case?     

Holding:    Yes.  Nothing in the code prevents it and plan language that 

provides for the strip is res judicata on the issue.     

 Judge Eddward Ballinger, Arizona  

Kirscher, Pappas, Jury 

Opinion by Kirscher 

The debtors here filed a chapter 13 which was converted to chapter 7.  They 

received a discharge in the chapter 7.  Shortly thereafter they filed another 

chapter 13.  The debtors filed a motion to strip a second from their home on the 

basis that the first lien was more than the value of the home.  Neither the 

chapter 13 trustee nor the bank whose lien was to be stripped objected.  The 

court denied the motion saying "Under the analysis of Victorio v. Billingslea, 

470 B.R. 545 (S.D. Cal. 2012)," the lien cannot be stripped since the debtor is 

not eligible for a discharge in this case.     

The BAP reversed.  Generally a chapter 13 plan may not modify a lien, i.e., "a 

secured claim," on the debtor's home.  "However, if 'the claim is determined to 

be wholly unsecured, the rights of the ‘creditor holding only an unsecured claim 

may be modified under § 1322(b)(2),’ and the creditor’s lien may be avoided, 

notwithstanding the antimodification protection provided for in [§] 

1322(b)(2).'”  "A confirmed plan is binding on the debtor and the creditor and 

vests all property of the estate in the debtor 'free and clear of any claim or 

interest of any creditor provided for by the plan.' § 1327(c).  Provided the 

confirmed plan remains in effect, avoided liens remain avoided, as the plan is 

binding and through 'res judicata precludes a creditor from bringing a collateral 

attack of that order.'”  The BAP says that completion of the plan is the 

appropriate end of a chapter 20 case.  And "nothing in the bankruptcy code 

prevents a lien strip in a chapter 20 case."         
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MacKenzie v. Neidorf (In re Neidorf), 534 B.R. 369 (9th Cir. BAP 

July, 2015)  
 

Issue:   Is a post-chapter 7 petition payment made to a debtor by Bank of 

America as part of a national settlement between the bank and bank regulators, 

property of the chapter 7 estate?     

Holding:    No, or at least here the trustee did not establish that it was.     

 Judge Madeleine Wanslee, Arizona  

Jury, Kirscher, Pappas 

Opinion by Jury 

The debtors here filed chapter 7.  Their home was underwater.  Countrywide 

requested and received relief from stay to foreclose and did so thereafter.  Six 

years later, Bank of America paid $31,250 to the debtor as part of a national 

settlement between bank regulators and various banks.  The debtor disclosed 

the receipt and the trustee demanded turnover.  The court ruled for the debtor.   

The BAP affirmed saying first it is the trustee's burden to establish that the 

payment is property of the estate.   

"Here, Trustee has not shown how the bankruptcy estate acquired an 

interest in the postpetition Foreclosure Payment.  The payment was 

neither created with or by property of the estate nor can it be said that 

the payment is traceable to or arose out of any prepetition interest 

included in the bankruptcy estate.  The fact that Debtor’s Residence 

became property of the estate, in and of itself, does not support the 

inclusion of the Foreclosure Payment as after-acquired property under § 

541(a)(7).  Rather, Debtor became entitled to the payment only as a 

result of qualifying events occurring after her bankruptcy filing." 

 

It appears that the trustee perhaps did not prove up his case.  The BAP said that 

the debtor received the payment because she 

"had a pending or completed foreclosure on [her] primary residence 

any time from January 1, 2009, to December 31, 2010 [and was 

therefore] eligible to receive distributions from the [settlement].  In 

other words, it was the postpetition 2011 Consent Order and 2013 ACO 

which created the rights and remedies for the specified class of 
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borrowers.  Seen in this light, that the estate had an interest in Debtor’s 

Residence is not enough.  Nowhere has Trustee shown how the estate 

obtained an interest in the Foreclosure Payment itself when the 

qualifying events giving rise to Debtor’s legal rights to the payment all 

occurred postpetition and were held solely by the borrowers."   

Note:  If the right to payment arose from the conduct of the foreclosure sale or 

from a law or rule created post-petition that the bank violated, the debtor's right 

to the proceeds would be clear.   

 

Pham v. Golden (In re Pham), 536 B.R. 424 (9th Cir. BAP Sept, 2015)  
 

Issue:   Do local rules 1001-1(f), 7026-1(c), and 9011-3 permit the court to 

sanction a non-party for discovery abuses?     

Holding:    No, those rules apply to parties, not non-parties.     

 Judge Catherine Bauer, Central District   

Kirscher, Brandt, Dunn 

Opinion by Kirscher 

The chapter 7 trustee here filed a complaint against two individuals seeking to 

avoid fraudulent transfers by the debtors to the defendants.  The trustees' 

attorney subpoenaed the debtors seeking to take their deposition and demanding 

documents.  A dispute arose about the depositions and production.  The trustee 

filed a motion, "pursuant to Local Bankruptcy Rules 1001-1(f), 7026-1(c), and 

9011-3" to compel the attendance at deposition and production of documents 

and for an award of attorneys fees against the debtors and their attorney (who 

was also representing the defendants).  The bankruptcy judge granted the 

motions and awarded fees of $17,515.     

The BAP reversed.  The debtors were not parties to the adversary proceeding 

nor was this a rule 2004 exam.  "In these circumstances, Debtors were entitled 

to the protections provided them as nonparty witnesses under the Federal Rules 

of Civil Procedure and the Bankruptcy Rules, particularly Civil Rule 45 and 

Rule 9016 (incorporating Civil Rule 45), which were cited in the issued 

subpeonas.  Further, we fail to see how Nguyen, an attorney for a nonparty, 

would be subject to complying with a 'meeting of counsel,' a 'joint discovery 

stipulation' or any other aspect of discovery by the Trustee under Civil Rule 26 
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or LBR 7026-1(c)."  Sanctions against non-party witnesses must be brought 

under FRCP 37 and 45.   

Specifically, LBR 9011-3(a) permits sanctions for violation of the rules but 

FRBP 9011 carves out discovery disputes.  The local rules "cannot be applied 

in a manner that conflicts with the federal rules."  As to LBR 9026, "we fail to 

see how the requirements of LBR 7026-1 apply to counsel for a nonparty."  

"Civil Rule 26 does not provide for the imposition of sanctions except in one 

circumstance — improper certification in signing disclosure and discovery 

requests, responses and objections.  Improper certification was not an issue 

here."  As to LBR 1001-1(f), it "is a 'catch all' rule providing for the sanction of 

attorney’s fees for the failure of 'counsel or of a party' to comply with the 

LBRs, the Civil Rules or the Rules, or with any order of the bankruptcy court. "  

But, "Rule 1001 does not expressly authorize sanctions for violating other 

federal rules.  Therefore, LBR 1001-1(f) is inconsistent with Rule 1001 in that 

it grants the court sanction authority not provided for in Rule 1001.  Thus, it is 

invalid, and the bankruptcy court could not rely on this local rule to sanction 

Appellants." 

The BAP noted that the court could have issued sanctions under FRBP 7037 but 

there are insufficient findings by the court to permit affirmation of the ruling 

under that rule.  "We conclude that LBR 7026-1, as promulgated, imposes 

obligations, such as 'meet and confer' and 'joint discovery stipulation' on parties 

but not on nonparties." 

 

Ezra v. Seror (In re Ezra), 537 B.R. 924 (9th Cir. BAP Sept, 2015)  
 

Issue:   Did the trustee here establish actual fraud sufficient to set aside a 

fraudulent conveyance?   Was the statute of limitations defense overcome when 

the action was filed more than four years after the transfer and more than one 

year after the trust deed was recorded?    

Holding:    Yes and yes, "the one-year period under Cal. Civ. Code § 

3439.09(a)’s discovery rule does not commence until the plaintiff has reason to 

discover the fraudulent nature of the transfer."      

 Judge Maureen Tighe, Central District   

Kurtz, Perris, Taylor 

Opinion by Kurtz 
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The chapter 7 trustee here filed a complaint against the debtor's mother seeking 

to avoid two trust deeds, one in 2004 and one in 2009, which purported to 

secure two $500,000 loans from mother to the debtor.  The mother defended 

saying that, as to the 2004 trust deed, the statute of limitations ran.  She also 

defended saying there was no actual fraud and that there were real loans 

supporting the trust deeds.  After trial, the bankruptcy court avoided the trust 

deeds on the basis of actual fraud.  The basis for her ruling was largely the 

testimony of the debtor whom she simply did not believe.  The debtor 

controlled mother's funds and the books and records were a mess.   

The BAP affirmed.  As to the actual fraud, the BAP said there was sufficient 

evidence to support the decision.   

As to "the limitations defense," the BAP said that the issue was not sufficiently 

raised during the defense and was therefore waived.  The BAP then went on to 

discuss whether the statutory provision, "one year after the transfer or 

obligation was or could reasonably have been discovered by the claimant" in 

the California Civil Code, begins when the TD is recorded, or when the creditor 

has some reason to believe that there was fraud.  It said "the one-year period 

under Cal. Civ. Code § 3439.09(a)’s discovery rule does not commence until 

the plaintiff has reason to discover the fraudulent nature of the transfer."    

Mother argued in her reply brief that the California Civil Code provision that 

sets a seven year outside time limit to bring these actions is a statute of repose 

which the trustee blew also.  The BAP again said it was waived because it was 

not argued at the trial level and, in any event, the seven year rule is met when 

the chapter 7 case is filed within the seven years.      

 

Lakhany v. Khan  (In re Lakhany), 538 B.R. 555 (9th Cir. BAP Sept, 

2015)  
 

Issue:   Did the court properly grant relief from stay here allowing the creditor 

to proceed against the debtor in state court?    

Holding:    No, but the BAP affirmed on a completely different theory.  Here 

there was no stay as the discharge had already been entered.       

 Judge Catherine Bauer, Central District   

Brandt, Dunn, Kirscher 
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Opinion by Brandt 

The chapter 7 debtor here did not list Khan as a creditor in his schedules.  The 

case was "no asset" and his discharge was entered.  After Khan subsequently 

sued the debtor in state court, he was threatened with sanctions for violation of 

the discharge injunction.  Khan moved to reopen the case and filed a non-

dischargeability complaint.  After that, he filed a motion for relief asking 

permission to proceed with the state court case.  That motion was granted and 

this appeal followed. 

The BAP affirmed but on a completely different theory.  The BAP pointed out 

that can be no relief from stay since there is no longer a stay; the discharge has 

been entered.  On the other hand, the debt is automatically not discharged under 

523(a)(3)(B) and therefore the discharge injunction does not apply to the efforts 

to collect against this debtor.  That is so under Beezley although the creditor 

must establish that the debt arose from fraud, etc.  He can do that in state court 

or bankruptcy court. 

That BAP ruled that it would treat the order granting relief as a declaratory 

relief  judgment in the adversary proceeding - that the debt was not discharged 

if it is fraud etc.  The BAP acknowledged that declaratory relief must be entered 

pursuant to an adversary proceeding which this was not.  But the failure to 

bring it by adversary proceeding can be harmless error.  "But here, the material 

facts are undisputed, the critical discharge injunction questions are purely legal, 

and the factual record is as well developed as it would have been in the 

Adversary Proceeding. We conclude that it was harmless error to have 

proceeded in the main case rather than in the Adversary Proceeding."  

 

Los Angeles County Treasurer and Tax Collector v. Mainline 

Equipment, Inc.  (In re Mainline Equipment, Inc. ), 539 B.R. 165 (9th 

Cir. BAP Sept, 2015)  
 

Issue:   May a personal property tax lien in California be avoided as a statutory 

lien under Section 545(2)?    

Holding:    Yes.         

 Judge Julia Brand, Central District   

Taylor, Kurtz, Dunn 
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Opinion by Taylor 

The debtor in this chapter 11 filed an adversary to avoid personal property liens 

asserted by Los Angeles County.  The debtor argued that the lien should be 

avoided as a statutory lien under section 545(2).  That section says that the 

debtor may avoid a tax lien if it was not perfected to the extent that it could not 

be defeated by a bona fide purchaser.  The California code section that creates 

the lien states that the lien "shall not be valid against a purchaser for value or 

encumbrancer without actual knowledge of the lien when he or she acquires his 

or her interest in the property."  Since the estate takes the property as if it were a 

bona fide purchaser, the estate's interest is senior to the county.   The 

bankruptcy court agreed and avoided the lien. 

The BAP affirmed.  "Section 545(2) allows a trustee to set aside a lien that is 

not properly perfected as to a bona fide purchaser.  As a debtor-in-possession 

who enjoys the rights of a trustee, Mainline could utilize § 545(2)."  "Here, the 

[California] statutory language expressly states that the statute creates a lien on 

personal property that is not enforceable against a bona fide purchaser; nothing 

could be clearer and, as noted, this plain language interpretation does not lead 

to an absurd result."  

 

Carpenter v. Montana Dept of Labor  (In re Carpenter ), 540 B.R. 

691 (9th Cir. BAP Nov 2015)  
 

Issue:   Where an individual debtor is personally liable for a corporate excise 

tax, is the liability a priority debt of the individual under Section 507?    

Holding:    Yes.         

 Judge Ralph Kirscher, District of Montana   

Klein, Pappas, Jury 

Opinion by Christopher Klein 

The chapter 11 debtors here owned a corporation that did not pay state 

unemployment taxes of some $78,000 within the past three years.  Montana 

imposed "individual liability on 'responsible officers' of corporations that do not 

pay their taxes."  The debtors acknowledged that they owed the debt but 

objected to the state's proof of claim saying the debt was not priority as to them.  

"The debtors conceded that unemployment taxes are an 'excise tax' on 
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employers under § 507(a)(8)(E).  But, they contended that as to them as the 

employer’s vicariously-liable officers, the tax debt is entitled to priority status 

only to the extent provided by § 507(a)(8)(C), which applies to so-called 'trust 

fund' taxes 'required to be collected or withheld' and for which the debtors are 

'liable in whatever capacity.'”  The debtors argued that because the priority 

statute says trust fund taxes are a priority if the debtors are personally liable, 

and the other excise taxes do not say that, they are not priority as to the 

individuals.  The bankruptcy court overruled the objection and said the tax, as 

to the individual debtors, is an excise tax and therefore priority. 

The BAP affirmed.  "One consistent theme in the Ninth Circuit decisions is that 

the § 507(a)(8) priority categories are not mutually exclusive and not applied 

mechanically."  "Another theme is that responsible officer taxes are enforceable 

for any category of priority tax."  This is not a trust fund tax therefore that 

portion of the priority statute does not apply.  It is an excise tax that became due 

in the past three years.  The BAP looked to statutory history to try to determine 

whether Congress intended these taxes to be priority.  It cited the Supreme 

Court case of Sotelo (1978) saying that it "appears to stand for the proposition 

that a tax priority applies against anyone who is liable for any priority tax 

within the period specified by the particular priority."  Since they are liable and 

it is an excise tax and it was incurred within the past three years, it is priority as 

to these individual debtors.   

 

Jackson v. United States (In re Jackson ), 541 B.R. 887 (9th Cir. BAP 

Dec 2015)  
 

Issue:   Is the IRS required to amend its POC within 60 days after the return is 

filed when the return was not filed within the time limits set forth in section 

502(b)(9)?    

Holding:    No.  The deadline in 502(b)(9) and FRBP 3002 does not apply to an 

amended POC when the original POC provided "fair notice" that the POC 

would be amended later.           

 Judge Frederick Clement, Eastern District of California   

Dunn, Jury, Faris 

Opinion by Dunn 

The IRS timely filed a proof of claim in this chapter 13 case.  Since the debtors 

had not filed their 2009 return at the time of the POC, the IRS estimated the 
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amount and stated that it reserved "the right to assess the true tax liability for 

the 2009 tax year once the Jacksons had filed their 2009 income tax return."  

The IRS later filed an amended POC about six months after the return was 

filed.  The debtor objected saying the POC was late under section 502(b)(9) 

which says the POC is timely if it is filed within 60 days after the return is filed.  

FRBP 3002 says basically the same thing.  The IRS responded that it was 

amending the POC it had already filed which was timely.  The court agreed and 

denied the objection. 

The BAP affirmed.  "It has long been established in the Ninth Circuit that an 

amendment to a timely proof of claim 'relates back' to a timely filed claim when 

the original claim provided 'fair notice of the conduct, transaction, or 

occurrence that forms the basis of the claim asserted in the amendment.'”   

 

Franklin High Yield Tax-Free Income Fund v. City of Stockton (In re 

City of Stockton), 542 B.R. 261 (9th Cir. BAP Dec 2015)  
 

Issue:   Did the bankruptcy court properly confirm the chapter 9 plan of the City 

of Stockton?    

Holding:    Yes, and in any event, the appeal is equitably moot           

 Judge Christopher Klein, Eastern District of California   

Dunn, Jury, Faris 

Opinion by Dunn 

The City of Stockton's chapter 9 plan was confirmed by Judge Klein in late 

2014.  Franklin was "the only major creditor group" that did not reach a 

settlement with the city.  Franklin had sold "long-term bonds to finance 

development projects" and was owed some $30 million which was secured by 

property worth about $4 million.  The $4 million was paid on the effective date.  

It is not clear how much the unsecured portion was paid but Franklin was to 

receive some 17% of its total claim at some point.  Franklin argued that the 

unsecured portion should have been paid more.   Judge Klein conducted 

extensive evidentiary hearings and confirmed the plan. 

The BAP both dismissed the appeal as being equitably moot and affirmed the 

court's rulings.  This is a lengthy opinion.  It said the appeal is equitably moot 

because reversal might unravel all the settlements that had taken place.  It 
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acknowledged that the appeal was simply about money and said that makes it 

easier for the lower court to fashion an order which gives relief without 

unraveling  everything but on the whole it was too late.  It then went on to say 

that the plan was filed in good faith, did not unreasonably discriminate, 

properly classified the claims and otherwise was properly confirmed.       

 

Fear v. US Trustee (In re Ruiz), 541 B.R. 892 (9th Cir. BAP Dec 2015)  
 

Issue:   Did the bankruptcy court properly reduce the chapter 7 trustee's fees 

here?   

Holding:    No, there must be extraordinary circumstances to reduce the fees 

below the statutory amount in section 326.             

 Judge Richard Lee, Eastern District of California   

Dunn, Jury, Faris 

Opinion by Dunn, Concurring opinion by Jury 

The trustee sold the chapter 7 debtor's non-exempt truck for $21,000 paying the 

secured lien about $15,000 and the auctioneer $2,700 leaving $3,200 for the 

estate.  In his final report, he proposed to pay himself $2,300 "for his fees" and 

$842 to unsecured creditors.  Compensation using the percentages in section 

326 would have been $2,850.  The trustee requested a little less to give a little 

more to creditors.  No one objected to the request but the court conducted a 

hearing and, "In the Compensation Order, the bankruptcy court acknowledged 

that it had 'no reservations about the Trustee’s diligence and the performance of 

his duties.'    Nevertheless, the bankruptcy court found that there were 

extraordinary circumstances present justifying compensation in 

 an amount less than that requested."  "The bankruptcy court turned to the 

United States Trustee’s Handbook for Chapter 7 Trustees, which instructs 

trustees not to administer assets 'primarily for the benefit of the trustee.'   Based 

on this principle, the bankruptcy court reasoned that 'the unsecured creditors 

should receive at least as much' as the Trustee himself."  The court reduced the 

fees awarded to $1,600 or one-half of the amount available.   

The BAP reversed.  Citing In re Salgado-Nava, the BAP said the trustee's 

request for fees must be presumed reasonable as long as the fees do not exceed 

the statutory amount unless there are "extraordinary circumstances."   It said 
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that the fact that the trustee got more than unsecured creditors is relevant but 

not per se "extraordinary circumstances."   

In her concurring opinion, Judge Jury takes issue with a local rule in the Eastern 

District which requires the chapter 7 trustee in most cases to file a noticed 

motion for his fees and include time records.  "This rule and the reason it was 

enacted, as described in Scoggins, is inconsistent with our holding in Salgado-

Nava.  I submit that LBR 2016-2 stands on its head the presumption of 

reasonableness of the § 326 commission as called for in § 330(a)(7)."  "Such 

requirement flies in the face of Salgado-Nava and the presumption that the 

commission is reasonable.  Our case suggests that even when a bankruptcy 

court makes an independent, discretionary determination that extraordinary 

circumstances exist, measuring the worth of the trustee’s service by time 

billings is error:" 

 

 

Whatley v. Stijakovich-Santilli (In re Stijakovich-Santilli), 542 B.R. 

245 (9th Cir. BAP Dec 2015)  
 

Issue:   Was the trustee's objection to the debtor's homestead exemption too late 

under the facts here?   

Holding:    No, the facts establish that the debtor fraudulently asserted the claim 

of exemption pursuant to FRBP 4003.             

 Judge Robert Bardwil, Eastern District of California   

Faris, Dunn, Jury 

Opinion by Faris 

The chapter 7 debtor here disclosed a home and claimed the homestead 

exemption in that home.  Seven months after the meeting of creditors was 

concluded, the trustee filed an objection to the exemption saying that the debtor 

did not live in the property on the petition date.  As evidence, the trustee used 

the debtor's tax return that listed the property as exclusively rental property.  

The debtor opposed insisting that she lived in the property.  The court ruled for 

the debtor because "the bankruptcy court believed that the Debtor resided on the 

Subject Property, but misreported its status on her tax returns."  A big part of 

the ruling is that the trustee did not submit sufficient evidence to establish that 

the debtor was lying essentially.  The trustee did further investigation and filed 

a new objection.   This time the debtor fessed up admitting that she did not live 
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there.  She kept some of her stuff there and her attorney told her that was 

enough.  She argued however that the objection was, in any event, too late.  The 

court agreed "holding that the Debtor did not 'fraudulently assert[ ] the claim of 

exemption'” and therefore the objection was too late.  "The court said that the 

Trustee should have 'taken more concrete steps to determine whether the debtor 

was actually living on the Property [after the meeting of creditors].'”  The court 

also bought the argument that the exemption was not claimed fraudulently 

because of the attorney's advice.   

The BAP reversed.  FRBP 4003(b)(2) provides that “[t]he trustee may file an 

objection to a claim of exemption at any time prior to one year after the closing 

of the case if the debtor fraudulently asserted the claim of exemption.”  Fraud is 

a misstatement of a material fact that the trustee reasonably relied on.   The 

BAP ruled that the evidence established the false statement and the justifiable 

reliance.  As to the trustee's obligations to investigate, "We hold that the 

bankruptcy court erred in imposing a duty to investigate on the Trustee.  The 

question under Rule 4003(b)(2) is whether the debtor 'fraudulently asserted' the 

exemption."  As to the 30 day rule as discussed in Taylor, the BAP said, 

"[T]he Taylor rule is not as absolute as some might suggest.  In this 

circuit, if the debtor makes a vague assertion of an exemption, the 

bankruptcy court can determine the extent to which the exemption 

claim is valid, even after the thirty-day deadline has run [citing] In 

Hyman v. Plotkin (In re Hyman)." 

The BAP discussed Hyman at some length and clarified that there it was not 

clear that the debtor was claiming the exemption at all or to what extent.  It did 

state though "that a trustee is entitled to rely on, and need not investigate, the 

information the debtor chooses to include in the schedules." 

 

Free v. Malaier (In re Free), --- B.R. ---, 2015 WL 9252592 (9th Cir. 

BAP Dec 2015)  
 

Issue:   Is a wholly  unsecured secured debt that has been discharged in a prior 

chapter 7 included with other unsecured debts to determine eligibility for 

chapter 13?   

Holding:    No.  The debt has been discharged therefore there is no unsecured 

claim.               

 Judge Paul Snyder, Western District of Washington    
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Jury, Kirscher, Faris 

Opinion by Jury 

The debtor here owned a home secured by three liens.  The second and third 

liens which totaled more than $500,000 were completely unsecured.  The 

debtor filed a chapter 7 and received a discharge.  He then filed chapter 13.  The 

trustee objected saying that the debtor was not eligible under section 109(e) 

because the two loans should be treated as unsecured.  The debtor argued that 

they were not debt because of the chapter 7 discharge.  The court agreed with 

the trustee and dismissed the case.   

The BAP reversed.  Because there is no "right to payment" as defined in section 

101(5), "there is no 'unsecured debt' unless the creditor has a 'right to payment' 

on an unsecured basis."  "Thus, applying the statutory definitions to the words 

of § 109(e), debts that were discharged in chapter 7 are not 'unsecured debts.'”  

The BAP discussed the Supreme Court case of Johnson.  In Johnson, the 

creditor argued that a chapter 20 debtor could not "reorganize" the secured debt 

because it was discharged in the prior chapter 7.  The Supreme Court ruled that 

there was a "claim" because the debt was enforceable against the debtor's 

property.  That is still true here but that cannot make the debt unsecured for 

eligibility purposes.  The BAP also discussed Smith and Scovis distinguishing 

those because neither of those chapter 13 cases were preceded by a chapter 7.    

The BAP also commented on the trustee's argument that allowing chapter 20s to 

avoid liens is an end run around Dewsup and Caulkett saying a person cannot 

strip liens in chapter 7.  It commented that a chapter 20 may be bad faith but 

that has to be reviewed under totality of the circumstances.  "Assuming the case 

is filed in good faith and proper chapter 13 purposes – such as curing an 

arrearage on a first mortgage or paying priority tax debt - are present, it makes 

no sense to include in the debt limit calculation a claim for which the right to 

payment has been discharged.  Neither the Code nor case law compels inclusion 

of the discharged in personam liability in such calculation." 

 

 

United States v. Martin (In re Martin), --- B.R. ---, 2015 WL 9252590 

(9th Cir. BAP Dec 2015)  
 

Issue:   Where the debtors filed their tax returns after the IRS prepared and filed 

their "returns," are the debtors' returns sufficient to meet the requirement that 
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the returns be filed two years before the petition and thus the tax was 

discharged?   

Holding:    Yes according to the bankruptcy court, maybe according to the 

BAP.             

 Judge Richard Lee, Eastern District of California   

Kurtz, Kirscher, Taylor 

Opinion by Kurtz 

The chapter 7 debtors here were trying to discharge income taxes they owed to 

the IRS.  The debt was for tax years for which the return was due more than 

three years prior to the petition date.  The returns were actually filed a few years 

late but more than two years before the petition date.  The tax was assessed 

more than 240 days before the petition date.  The problem is that before the 

returns were filed by the debtors, "the Internal Revenue Service (“IRS”) 

conducted an audit examination beginning in June 2008 to fix the amount of the 

Martins’ tax liability for those three years."  "In August 2008, following the 

completion of the audit examination, the IRS issued a notice of deficiency for 

each of the three tax years."  The debtor filed their returns after that.  They 

argued that the debt was discharged.  The IRS opposed.  The court ruled the tax 

was discharged.   

The BAP reversed and remanded.  The issue is the definition of the term 

"return" in section 523(a)(1).  There is a hanging paragraph that states: 

For purposes of this subsection, the term “return” means a return that 

satisfies the requirements of applicable nonbankruptcy law (including 

applicable filing requirements).  Such term includes a return prepared 

pursuant to section 6020(a) of the Internal Revenue Code . . . but does 

not include a return made pursuant to section 6020(b) of the Internal 

Revenue Code of 1986, or a similar State or local law. 

6020(a) arises when the taxpayer cooperates with the IRS in preparing the 

return and signs the return.  6020(b) applies when the IRS does the return based 

on information that it is able to "obtain through testimony or otherwise."  The 

BAP said we don't have to get to 6020(a) or (b) because the debtor filed the 

returns.  The issue is the first sentence of the hanging paragraph:  did the 

debtors' return "satisfies the requirements of applicable nonbankruptcy law 

(including applicable filing requirements)."  The BAP said the fact that they 

were filed late does not mean, by itself, that the return does not "satisfy the 

requirements."  It cites what is calls the Beard test.  That is a return is: 
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(1) it must purport to be a return; (2) it must be executed under penalty 

of perjury; (3) it must contain sufficient data to allow calculation of tax; 

and (4) it must represent an honest and reasonable attempt to satisfy the 

requirements of the tax law. 

 The BAP remanded the matter back to the bankruptcy court to consider 

whether the debtors' "returns" "represent an honest and reasonable attempt to 

satisfy the requirements of the tax law."  Editor's note:  how the bankruptcy 

court is going to do that is anyone's guess.  The BAP was annoyed that the 

returns were so late and demanded to know why at oral argument.   

 

 

Reliance Steel & Aluminum Co v. Locklin (In re Locklin) 

(Unpublished) Bk. No. 13-24951 (9th Cir. BAP Dec 2015)  
 

Issue:   Did the court err here when it sustained an objection to a proof of claim 

on the basis that the response to the objection contained no evidence?      

Holding:    Yes, the proof of claim contained sufficient evidence to create an 

issue of material fact which required an evidentiary hearing to resolve.               

 Judge Mark Houle, Central District of California   

Kurtz, Faris, Kirscher 

 

The chapter 11 debtor here objected to the proof of claim ("POC") of the 

creditor.  The POC asserted a debt against the debtor individually based on an 

alter ego claim, that is, the debt was owed not by the debtor but by her 

corporation.  "In support of its alter ego allegation, [the creditor] included in its 

proof of claim numerous conclusory, boilerplate statements that, if proven, 

might have supported alter ego liability against [the debtor] under California 

law."  The debtor's objection contained a lengthy explanation with declarations 

and lots of evidence.  The creditor's response to the objection was a short 

statement requesting discovery and an evidentiary hearing.  The court ruled that 

because the creditor submitted no evidence in its reply, the objection would be 

sustained.  "Consequently, the court ruled, the alter ego issue was not a disputed 

material factual issue for purposes of Rule 9014(d) because the only evidence 

before the court – [the debtor's] evidence – tended to demonstrate that [the 

debtor] was not Nightscaping’s alter ego." 

The BAP reversed.   "We cannot uphold this ruling of the bankruptcy court.  

The alter ego allegations in the amended proof of claim constituted 'some 
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evidence' in support of [the creditor's] alter ego theory."  "The bankruptcy court 

here weighed the evidence presented by both sides and determined that [the 

creditor's] alter ego evidence was de minimis and [the debtor's] contrary 

evidence was credible.  These two determinations constituted the resolution of a 

material factual dispute, which the bankruptcy court only should have resolved 

after holding an evidentiary hearing, per Rule 9014(d)."   Finally, the BAP 

suggested that the court need not necessarily allow discovery as it thought the 

creditor sat on its rights, did not appeal that issue etc.    

 

 

Golden v. Clay Lacy Aviation, Inc. (In re Aletheia Research and 

Management, Inc. )(Unpublished) 2:12-47718-BR, Adv. No. 14-01735 

(9th Cir. BAP Dec 2015)  
 

Issue:   Did the court err here in dismissing the trustee's complaint to avoid a 

fraudulent conveyance?    

Holding:    Yes.             

 Judge Barry Russell, Central District of California   

Kirscher, Taylor, Kurtz 

 

The debtor here filed chapter 11 which was converted to chapter 7.  The trustee 

sued a private jet provider, Clay Lacy Aviation (Aviation"), to avoid some $5 

million paid by the debtor to Aviation during the four years prior to the petition 

date.  The debtor had paid Aviation for providing it with private planes for 

travel during the period.  The trustee alleged that the debtor received nothing in 

return for the money it paid because the flights were not for business purposes 

of the debtor and apparently Aviation should have known that.  For example, 

Aviation "received $267,198 [from the debtor] to charter a flight to Europe for 

two weeks in connection with the [owner's] son's graduation."  Many other 

flights were apparently for the benefit of the owners, not the debtor.  "Trustee 

further alleged that [the debtor] was insolvent at the time the Transfers were 

made to [Aviation].  He argued that no reasonable person would conclude any 

of the listed flights were for a legitimate business purpose of [the debtor] and, 

thus, the Transfers made on account of these flights were not received by 

[Aviation] in good faith."  Aviation filed a motion to dismiss pursuant to FRCP 

12(b)(6).  The court granted the motion saying the debtor ordered the services 

and got what it ordered and paid the reasonable value of what it ordered.       
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The BAP reversed primarily on the basis that as a motion to dismiss, the court 

is supposed to accept the facts as true.  Here the court essentially ruled that 

there was reasonable value even though the complaint alleged there was not.   

"We agree with Trustee that the bankruptcy court incorrectly determined that 

because [the debtor] directly contracted with [Aviation], no fraudulent 

conveyance claim could be asserted, ruling that 'if a principal of the debtor . . . 

incurs debts and then the debtor pays those debts; that's different. . . . But this is 

[the debtor] who incurred the debt."  The BAP commented that payment by a 

corporation for the benefit of a third party is not necessarily a transfer for less 

than fair value.  Citing another case, "The bankruptcy court concluded that the 

corporate debtor, in its business judgment, believed that it received a financial 

benefit from the sale transaction."  The trustee here alleged sufficient facts in 

his complaint to support the less than fair value claim.   

The BAP said in addition that the trustee had to do more than simply state that 

the debtor was insolvent at the time.  But the motion to dismiss as to that issue 

should have been granted with leave to amend.       

 

Good v. Daff (In re Swintek), --- B.R. ---, 2015 WL 9285723 (9th Cir. 

BAP Dec 2015)  
 

Issue:   Does section 108(c) apply to extend the one-year life of an ORAP lien?   

Holding:    Yes.             

 Judge Theodor Albert, Central District of California   

Kirscher, Taylor, Kurtz 

Opinion by Kirscher 

 

The creditor here served the debtor with an Application and Order for 

Appearance and Examination ("ORAP") which created an ORAP lien under 

California law which is good for one year.  The creditor then levied a bank 

account and seized $67,000.  While the Sheriff still had possession of the funds 

the debtor filed chapter 7 and claimed $21,000 exempt.  The debtor filed a 

522(f) motion to avoid the lien on the exempt portion which was granted.  

During the chapter 7, the one year period ran.  "Trustee argued that § 108(c) did 

not apply to [extend] an ORAP lien because it is created by service and does 

not involve a 'commencement' or a 'continuation' of a civil action, as § 108(c) 

requires."  The bankruptcy court agreed and ruled that section 108 did not 

apply. 
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The BAP reversed.  It said "the renewal of an ORAP lien is clearly a 

'continuation' of the initial civil action, if not a 'commencement' of an action 

within the initial civil action."  The BAP suggested that the facts should be 

investigated to make sure there was in fact an ORAP lien, i.e., it was properly 

served etc.        
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McKnew v. Wilson (In re Wilson),  (unpublished) 2:12-bk-16195-RK  

Adv. No. 2:12-ap-01317-RK, (Bkrtcy, C. D. Ca. July, 2015 Kwan.J.)   
 

Issue:   Must the debtor answer questions posed here by judgment creditors 

even though he believes that the answer will incriminate him and therefore may 

not be compelled under the 5th amendment?                    

Holding:   Yes.  The questions by themselves do not appear to implicate crimes.          

Judge Robert Kwan 

At a judgment creditor examination, the debtor refused to answer some 251 

questions asserting the 5th amendment.  The creditors brought a motion to 

compel the answers.  The court ruled that he would grant the motion based on 

United States v. Neff, 615 F.2d 1235 (9th Cir. 1980) which he quotes 

extensively.   

"To claim the privilege validly a defendant must be faced with 

'substantial hazards of self incrimination,’ that are 'real and appreciable’ 

and not merely ‘imaginary and unsubstantial.’  Moreover, he must have 

'reasonable cause to apprehend (such) danger from a direct answer' to 

questions posed to him.  The information that would be revealed by 

direct answer need not be such as would itself support a criminal 

conviction, however, but must simply 'furnish a link in the chain of 

evidence needed to prosecute the claimant for a federal crime.'  Indeed, 

it is enough if the responses would merely 'provide a lead or clue' to 

evidence having a tendency to incriminate."  [lots of internal cites 

omitted] 

Judge Kwan states that the "questions posed by creditors to debtor did not, of 

themselves, suggest that the responses would be incriminating.  Debtor has 

summarily asserted the privilege to these questions without much explanation 

as to how his substantive responses would be incriminating."  "There is no 

credible evidence to corroborate debtor’s claim that there is some ongoing 

criminal investigation of him.  Very little effort has been expended by the 
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parties to explain to the court what about creditors’ questions would be 

incriminating." 

Judge Kwan proposed that the debtor submit information to him in camera to 

show why the answer might be incriminating but the debtor refused saying that 

if the information was incriminating, Judge Kwan would have a duty to report 

that.  18 U.S.C. § 3057   Judge Kwan disagreed with his purported duty to 

disclose under that code section saying that he believed it applies only to 

bankruptcy crimes.  After rejecting 3057 as a defense, Judge Kwan stated he 

would give the debtor another chance to submit information in camera saying 

the debtor may have relied on erroneous legal advice re the effect 3057.   

Note:  discovery orders are not generally final.  After this hearing, the parties 

stipulated that the debtor would not respond and would not submit in camera 

documents and therefore was in civil contempt.  Shortly thereafter the debtor 

appealed to the district court.  Dolly Gee is the judge it has been assigned to.   

 


